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THE MEMBERSHIP OF A WORLD TRIBUNAL FOR 
PROMOTING PERMANENT PEACE 


Ir is generally believed that some kind of an agreement between 
some, at least, of the different governments of the world, for the better 
regulation of their mutual relations, must follow the close of the pres- 
ent wars in order most effectively to promote permanent peace. Such 
an agreement would naturally take the form of a treaty. It is not too 
soon for all peoples to consider what should be its essential nature. 
From a state of peace to a state of war is a short step. From a state 
of war to a state of peace is a long one. Official overtures of a more or 
less informal character must come first. A preliminary protocol of 
some kind must then be framed, either with or without a suspension 
of hostilities. One or more peace conferences naturally follow, to make 
more definite and permanent arrangements, and their work must prac- 
tically be ratified by the legislatures of the Powers concerned. Mean- 
while public opinion in each of these countries must be considered and 
clarified. All this takes time, and the most enduring peace is apt to 
be one that has not been hurried to a conclusion. 

It required more than seven years of negotiation to put an end to 
the Thirty Years’ War. Three were spent in feeble and sporadic at- 
tempts at a settlement. Four followed which laid, by the Peace of 
Westphalia, the foundation of modern political history. Meanwhile 
fighting continued, and with the bitterness which has always char- 
acterized wars of religion. The very men who finally agreed on terms 
of peace met in separate congresses, one Protestant and the other 
Catholic, one in Miinster and the other in Osnabriick. 

They would not have agreed on them so soon had not, early in 
that war, international law been systematized by Grotius. Every 
treaty rests on public law. The public law of the world is continually 
growing. Its essential principles are receiving new applications and 


interpretations from year to year. Their relations to society are shifted. 
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New rules are added. Old rules are modified. The treaty that is to 
end the present wars will relate itself to the public law of the day. 
And how is it to be determined what this law is? It will, on important 
points, be for those making that treaty to exercise that power, in be- 
half of those for whom they act; and, if they exercise it wisely, they 
may thus permanently affect the course of legal history as to the entire 
family of nations. 

But this family as a whole has a direct interest of its own in what- 
ever belongs to public law. The present wars have shown that there 
is a grave question whether some of the rules attributed to it have 
ever existed or, if they once existed, exist now. The restoration of 
peace will present a great opportunity to restate that law, authorita- 
tively, by general consent. 

The restatement of public and of international law would be of 
the greatest potential value if an agency existed by which, as restated, 
it could and would be applied to settle future disagreements between 
nations. The Hague Peace Conferences of 1899 and 1907 made sub- 
stantial progress in these directions. So did the London Naval Con- 
ference of 1908, at which, in 1909, the Declaration of London was 
framed. We must not allow the advantages thus gained to be lost. 
Ground once secured must not be surrendered. Half the world met 
for a friendly interchange of views as to the best way to promote inter- 
national peace, at the first Hague Conference. All the world met at 
the second. A new point of departure was thus attained. 

Whatever new provisions for the maintenance of peace are devised, 
they will be most apt to endure if there is some historical foundation 
on which to rest them. They must be a product of evolution from 
former rules affecting international relations. These rules are part 
of the international capital of mankind. It is a capital to be care- 
fully guarded with a view to its gradual increase. 

It may be assumed that there will ultimately be either a peace 
congress to close the present wars, composed of representatives of the 


leading belligerents on each side, and probably of all the belligerents . 


or two peace congresses for that purpose: one composed of all the 
nations which are at war with Germany and her allies, and one repre- 
senting the latter. The second plan would be that which was adopted 
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to close the Thirty Years’ War, — two congresses sitting at the same 
time, and communicating with each other through some sort of media- 
tion. The first plan is the simpler and more direct. 

But whichever may be adopted, the main work to be undertaken 
will be to accomplish a general pacification by common agreement on 
reasonable terms. The office of a peace congress is to make peace. 
Whatever more it might effect in defining or improving the public law 
of the world, or creating new facilities for defining or improving it, 
could probably be better effected by a congress called specially for 
that purpose, and proceeding with the deliberation necessarily to be 
expected from such a body. 

It is also true that a peace congress, after bringing a war to a close, 
can adjourn for a considerable period, to be reconvened as a congress 
for the settlement of general principles of international conduct. It 
may be doubted, however, whether a congress of the latter kind, even 
with large changes in its membership, could ever approach the subject 
with the freedom from influences occasioned by the war, and the juristic 
sense and power, that might be expected from a body newly and spe- 
cially constituted for its consideration. 

It is fortunate that we have already a world tribunal, created by a 
common agreement for the settlement of international disputes, and 
which has proved its right to exist by what it has already accomplished. 
The Permanent Court of Arbitration, commonly called the Hague 
Tribunal, is the work of two peace congresses. As revised in the second, 
it is the voice of an association of nations universal in character. Not- 
withstanding the pending wars, its functions continue’the same, though 
for the time being it has not been called on to exercise them. One of 
its distinctive features is that its members are a panel of between one 
and two hundred, coming from all nations. Not all sit in every in- 
stance. The particular nations which may be parties to a dispute 
choose each two of the members to constitute with an umpire the tri- 
bunal in that particular case. The fundamental requirement here is 
the absolute equality of the contending nations before the court and 
in the preparation for the court. 

As to the court itself, no one, except the umpire, is eligible as a 
member unless he be of recognized competency to pass on questions 
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of international law and of the highest moral reputation. But as to 
the governments which choose them there is no distinction. The 
greatest and the least Powers stand here on the same footing. There 
is no inquiry into their national characteristics or moral reputation. 
So long as they are recognized as political sovereigns, they can appeal 
to the Permanent Court of Arbitration. Their previous records can 
not serve to exclude them. So long as a political sovereign, party to 
such a proceeding, selects, through such of its authorities as may be 
charged by its own laws or institutions with the conduct of its foreign 
relations, the two judges whom it is entitled to place upon the court, 
it can not be objected that those authorities were not duly qualified 
to make the selection. 

Should such a body as is now proposed by the League to Enforce 
Peace come into existence after the present wars, a very different set 
of considerations would apply to the mode of its organization. Ine- 
quality, rather than equality, would, in some things at least, be the 
guiding principle. It would have the most delicate duties to dis- 
charge. It would be a council of nations rather than a court of justice. 
It would be apt to prove, in essence, something like the Diet of the 
former German Empire and the later Germanic Confederation, with 
its power of issuing a “federal execution” against any recalcitrant state. 
It is not to be forgotten that it was an exercise of that power which 
finally led to the destruction of the Confederation in 1866. 

A bold attempt to plan out such an international assembly for the 
government of the world was made in 1911 by Mr. Jerome Internoscia 
of Montreal. It*was to consist of one or more delegates from any 
adhering state, according to its population; to have executive, legis- 
lative, and judicial powers; to sit part of the year as a legislature and 
part as a court; and to be supported by an irresistible military and 
naval force. Action on all matters was to be determined by a ma- 
jority vote. This, while a fantastic scheme, is worth mention, because 
of its fundamental postulate that any state in the world, at all times, 
must have a right to representation in such an assembly. This, of 
course, does not proceed from the principle of jurisprudence which 
guarantees to every one his “day in court.” A man charged with 
some fault before a court can claim, not to be a member of the court, 
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but to be heard before it. If assailed there, he must be allowed to 
defend there. This is a right that belongs even to alien enemies.’ It 
can, in the nature of things, belong no less to a nation and to every 
nation. 

In any international conference that may be convened to plan 
for putting an end to the present wars, it can hardly be doubted that 
each of the belligerent Powers will be at least asked to participate. 
It would seem probable that two such assemblages would be found 
necessary, one of a preliminary nature, to settle the points of most 
immediate importance, and one to act finally on all matters remaining 
unsettled. The latter might be an adjourned session of the first, but 
would be more likely to be separately constituted. In the first, called 
to try to create peace, the military questions involved would call 
especially for consideration by military officers; in the second, called to 
try to improve international conditions in time of peace, there would 
be more need of the services of statesmen and jurists. 

When, in 1814, the Powers successful in overthrowing Napoleon 
convoked the Congress of Vienna, while they allowed France to join 
in the call, they hoped, by a secret agreement made for that purpose, 
to exclude her from any real voice in the proceedings. France never- 
theless claimed an equal voice when the Congress met, and it was 
conceded to her. It could not have been denied if the Treaty of Vienna 
was to have any permanent effect on her relations to the other Euro- 
pean Powers. 

So in the organization of any world tribunal of justice which may 
follow the present wars (whether it be the present Hague Tribunal, 
or the Court of Arbitral Justice contemplated by the draft of a con- 
vention approved by the Hague Conference of 1907, or something 
better than either) every civilized nation should have a voice in the 
international assembly from which it may proceed. 

Justice would not demand that it should be an equal voice. Rather 
it would demand that the small Powers should not have this. Whether 
the representation of each should be equal in number or unequal, the 
weight of every vote should be proportioned to the weight of the Power 


which casts it. 
1 Ex parte McVeigh, 11 Wallace, 207. 
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In preparing for the Congress of Vienna, Talleyrand wrote and the 
King adopted instructions to the French ambassadors, from which 
the following extract is taken: 


The general equilibrium of Europe can not be composed of simple 
elements. It can only be a system of partial equilibrium. The small 
or medium states should be allowed a vote only in the questions con- 
cerning the particular system to which they belong — the states of Italy 
in the arrangements relative to Italy, and the German states in the ar- 
rangements relative to Germany. The great Powers alone, being in- 
st in the whole, should coérdinate each part with regard to the 
whole.” 


A mode of obtaining the same general result would be to make 
voting power, in international congresses and courts, relative to popula- 
tion, or to the general magnitude and diversity of interests to be 
guarded by the greater nations. It was in this way that the congress 
proceeded which met in 1906 to regulate wireless telegraphy. 

It has been suggested that the scheme of successive Hague Confer- 
ences, under which two have already been held and a third resolved 
on, should be replaced by conferences of limited instead of unlimited 
membership. There is already an association of nations of the first 
importance headed by Great Britain and France, and another of a 
like character, though less numerous, headed by Germany and Austria- 
Hungary. Why not make use of these as instruments for the recon- 
struction of social order in the family of nations? The objections to 
such a proposition would seem conclusive. Each would be the rival 
of the other in attracting adherents. Each, whether in court or con- 
gress, would add to the natural force of nationality the artificial influ- 
ences incident to its own existence. There would naturally be two 
leagues, two courts, two tendencies of thought, two views of public 
law. Given two leagues, it would be practically impossible not to 
have two international courts. Given two international courts, and 
it could hardly be expected that they would always agree on points 
of international relationship. The continued existence, also, of two 
powerful alliances, originally formed for purposes of war, would be a 
constant menace to the peace of the world. The innate character and 
common experiences of each would at once, or certainly eventually, 

2 Broglie, Memoirs of Talleyrand, II, 157, 172. 
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bring a new and positive element of discord into the society of nations. 
If each alliance maintained an international court, these courts might 
be expected often to differ in their conclusions. If only one maintained 
such a tribunal, its judgments would be considered of light weight in 
countries not in the alliance to which it owed its origin. 

There certainly ought to be, in the interests of human society, one 
standing tribunal of justice for the world. There is one now, though 
far from perfect, — the Permanent Court of Arbitration. A plan for 
adding what may prove a better one, the Court of Arbitral Justice, 
has proceeded from the same source. It may be possible and prac- 
ticable to adopt some new method, either independent or supple- 
mental, of attaining the desired end that is better than either or 
both. But it will only be if all civilized nations are asked to send 
delegates to the conference which devises that method, and probably 
not unless membership in the new tribunal is made open to all citizens 
of each on terms that give every country such weight of choice as its 
relative importance fairly merits. 

The Hague Convention of 1907 for the creation of an International 
Prize Court, which failed of ratification, followed in most particulars 
these general principles. Its scheme, however, in securing on a bench 
of fifteen judges eight places for the great Powers, the others being 
filled by the lesser Powers in rotation or by lot, did not satisfy the 
views of the latter as to equity or right. The distinction between the 
two classes of Powers was deemed to be too pronounced. 

Questions of this kind will be less easy to answer if a new world 
court is established with powers of physical coercion. The greater 
such powers, the harder it will be to agree on the method of choosing 
those to whom they are to be intrusted. 

To the writer the objections to enforcing compliance with the 
orders of any world tribunal by its active use of a military and naval 
establishment seem insuperable under the conditions that will imme- 
diately follow the restoration of peace. The existing feelings of emnity 
between the peoples of the contending Powers will be too strong. Time 
only can conquer them. It may well be doubted if that would ever 
bring the world together as a fighting force to compel any particular 
sovereign to obey the decrees of such a tribunal. There well might, 
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however, be an agreement to resort to international outlawry, or, in 
some other way, to use economic and social pressure under such cir- 
cumstances, which would command general consent. 

Wherever there can be instituted, by order of an international 
court, a state of what would amount to “imperfect war,” the court 
would be kept filled with generals and admirals. A court of justice 
ought to have a bench of jurists. 

It ought also to be such as to entitle it to be looked to as a court of 
honor. It must stand and prove its right to stand as an Ehrengericht, 
whose decisions can not be disregarded by honorable men, whether 
acting for themselves or for nations. Its real charter must proceed 
from public opinion. 

Its members should be above reproach or suspicion of reproach. 
They should be originally selected only after painstaking inquiry as 
to their position and character. 

Had the appointments of the American members of the present 
Hague Tribunal been submitted to the Senate for ratification, it would 
have given a public guaranty of their fitness for such a position, which 
would have been justly regarded by other nations as of high impor- 
tance. Still more would such a mode of procedure be of value should 
any such court of arbitral justice with a small and definite member- 
ship be organized as was proposed by the Hague Conference of 1907. 


Another possibility in world reconstruction which deserves con- 
sideration in this connection is the formation of a confederation of 
nations with power to judge between them, but whose judgments 
should be enforceable only according to the determination of another 
and distinct tribunal. The confederation might decide that one of 
its members had committed or was threatening to commit some act 
in breach of its international duties, and then it might be reserved for 
some kind of executive council to promulgate and execute the judgment. 

In medieval Germany disputes between the states of the Empire 
had come to be generally regarded as proper subjects of arbitration. 
The arbitrators (Austregues) were commonly agreed on by the states 
concerned, sometimes chosen by lot. The Diet of Worms, in 1495, 
framed what it deemed a better plan to preserve perpetual peace within 
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the Empire.’ This provided that if any party to such an arbitration 
did not accept the decision as final, it might appeal to a standing Im- 
perial Chamber of Justice (Reichskammergericht), composed of seven- 
teen judges, proceeding according to the principles of the Roman law; 
but that the judgments of the Chamber were only to be executed as 
and when an Imperial Council (Reichsregiment) might determine. A 
few years later this function was confided to “circles” of neighboring 
states, and the Imperial Council soon gave way to the Aulic Council, 
a mere mouthpiece of the Emperor. 

Hamilton, in the Federalist (No. LX XX), in urging the necessity 
of securing the peace of the United States by a judicial determination 
of controversies between the States of the Union, spoke of the institu- 
tion of this Imperial Chamber of Justice, in 1495, as a wise and success- 
ful measure. 

Under any such plan (whether a previous resort to arbitration should 
be required, or not) the body which was to speak first as a regular court 
of justice would naturally be composed of jurists and publicists, for 
their office would be to settle rights. The other body would be largely 
concerned with functions of policy and expediency. It might be of 
opinion that the case was governed by the principle, Summum jus, 
summa injuria, and so refuse to issue an execution. It might believe 
the judgment to be right on all points and yet decline to take any ac- 
tion. A council with authority to act in such a manner would be 
mainly executive in character. Its members, therefore, would natu- 
rally be men of affairs rather than of books. 


There are those who would exclude from a share in framing a world 
tribunal for promoting permanent peace any state which is in a marked 
degree inferior to most of the other Powers as respects the education 
and general cultivation of its people. Such a test is one difficult to 
apply and invidious in its nature. It might result in a discrimination 
that would bar out Powers of large population and extensive trade, 
though they have political leaders of the highest rank for learning, 
wisdom, and character. A body to promote the peace of the world 
can not safely be founded on principles of inequality and exclusion. 

Simeon E. BALpwIn. 


* Robertson, History of Charles V, I, 359; Hallam, Middle Ages, 306; Snow, 
Report of the Am. Society for Judicial Settlement of International Disputes for 1916, 47. 


THE NEUTRALITY OF SWITZERLAND 
II 


GENEVA, THE PAYS DE GEX, AND HAUTE-SAVOIE 


THE conception of a permanent neutrality for Switzerland sharply 
differentiates itself from the various phases of neutralization created 
chiefly after the Congress of Vienna in Europe and elsewhere in the 
important respect that in the case of Switzerland the Powers did no 
more than attempt to crystallize in diplomatic and lasting form a 
political condition which had, as we have heretofore seen, characterized 
the country during nearly three centuries. The Powers, consequently, 
merely recognized an existing status and one deemed essential as well 
to the peace of Europe as to the welfare of Switzerland itself. But at 
Vienna it was clearly seen that recognition would prove valueless were 
it not supported by an international guarantee, and one, moreover, 
which would not only necessarily take the shape of an international 
protection of Switzerland against outside aggression, but also conserve 
a unitary and harmonious federal administration within the Swiss 
boundaries. We are not surprised, accordingly, to find the conception 
of such a guarantee appearing in the various diplomatic documents 
heretofore noted which create or attest Swiss neutrality, as in the 
Treaty of Lunéville, February 9, 1801, and the identical treaties con- 
cluded at Paris, May 30, 1814, known as the First Peace of Paris (noted 
in Part I of this series, April, 1918, JouRNAL, p. 241, at p. 246), in 
which Swiss independence and self-government are expressly recog- 
nized: ‘“‘La Suisse, indépendante, continuera de se gouverner par 
elle-méme.”’ (Art. VI) 

Before the Vienna Congress, then, there lay the problem of not 
merely declaring the fact of Swiss neutrality, independence, and self- 
government, but of providing, further, such practical means as lay 
within the power of the envoys toward assuring a lasting maintenance 
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in the new Swiss commonwealth of these international and constitu- 
tional safeguards. 

If we glance at a map of Switzerland and its borders as they existed 
in 1814, we shall find that the results of Napoleonic conquest as well 
as previously existing territorial alignments had combined to withhold 
an adequate military frontier from any union which the existing Can- 
tons could reasonably expect to form. Along the northwestern fringes 
of the country an extensive territory, formerly in the possession of the 
Prince-Bishop of Basel-Pruntrut and comprising, in the long ranges 
of the Jura highlands, a series of natural defenses of great strength, 
had been annexed to France, while along the southeasterly Swiss border 
the deep valley of the Rhone (Valais) with its lofty Alpine walls had 
been seized also and placed within French jurisdiction as the Depart- 
ment of Simplon; similarly the geographically detached city of Geneva, 
an ally of Bern and Freiburg, and so of the Swiss federal system, had 
been taken over as well as the neighboring province of Savoy, now 
separated from Sardinian jurisdiction to form a province of Napoleon’s 
Alpine possessions, and divided into the new departments of Léman 
and Mont Blane, which roughly corresponded to the former Haute- 
Savoie and Savoie (Sabaudia). 

Thus Switzerland’s natural mountain defenses had been practically 
taken from her. Geneva, too, even if restored by the Allies to its 
former territorial condition, lay quite apart from actual contact with 
the true Swiss borders, since the city controlled but a tiny area of land 
in its immediate vicinity, the balance of the Canton being scattered 
on either side of the lake and to the south of the city itself in a series 
of exclaves, five in number, with which communication could be had 
only over French or Savoyard country. Accordingly, while the Com- 
mittee of the Allies on Swiss affairs at Vienna determined upon the 
restoration of Savoy to its rightful sovereign, the King of Sardinia, 
they also admitted the necessity of obtaining from both Sardinia and 
France such territorial concessions as would convert the practically 
dismembered Canton of Geneva into a unified territory, and secure 
also direct communication between Geneva and the rest of Switzer- 
land on the northerly side of the lake by bringing the Genevan frontier 
up to the borders of Canton Vaud a few miles to the northwest of the 
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city, from which it was effectually separated by the ancient French 
district of Gex. Such a scheme, nevertheless, would still leave the 
eastern and southern borders of Canton Geneva in Sardinian posses- 
sion, while the Rhone valley, or Canton Valais, would be separated 
from the southwest extremity of the new proposed Swiss federal system 
by the Sardinian provinces of Chablais and Faucigny. 

These territorial conditions carried with them the menace, too, of 
economic disaster to Geneva, which largely depended for food supplies 
on France and Savoy. Thus it was that in a notable interview granted 
by the Emperor Alexander of Russia to the Genevan envoys De Roche- 
mont and D’Invernois, October 23, 1814, De Rochemont said to the 
Emperor that without a territorial addition on the west, Geneva must 
remain at the mercy of France with respect to the obtaining of supplies 
from the rest of Switzerland as well as from France itself. Remedial 
territorial concessions, it appeared, had been in fact admitted by all 
the Powers save France at the first Congress of Paris in May, 1814, 
but Talleyrand’s opposition proved fatal. De Rochemont, indeed, 
candidly avowed his belief that the Allies should also obtain for Geneva 
the entire Savoy territory south and east of the city, and comprising 
the districts of Faucigny and Chablais with part of Genevois, since 
the magnificent Simplon road as then lately reconstructed and extended 
by Napoleon afforded an open route from the French frontiers south 
of Geneva along the southerly side of the lake and over the high Alps 
of Canton Valais to Italy, thus offering a military highway likely to 
prove formidable to Swiss interests. A similar though less important 
yet splendid road ran along the northerly side of the lake from Geneva 
connecting French territory with northwestern Switzerland, and known 
as the Route de Versoix, taking its name from the little town of Versoix 
lying on the lake a short distance above Geneva and notable as having 
been fixed upon by De Choiseul under the ancien régime as a point 
which might readily be developed in importance and made a successful 
rival of Geneva, — a plan openly encouraged by Voltaire, whose home 
at Ferney lay but a few miles away. 

While at the First Peace of Paris, as has been stated, Geneva failed 
to secure the actual cession of any French territory, it did obtain, in 
Article IV of the identical treaty between Austria and France, signed 
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on May 30, 1814, the right to use in common with France this Versoix 
roadway. And a year later at Vienna, in a declaration touching Swiss 
affairs, signed by the Powers March 20, 1815, Geneva secured (in 
Article V) an agreement on the part of France to place its customs 
line on the west of the Versoix highway so that the road itself would 
now become practically a free means of intercommunication between 
Geneva and Switzerland. A few days later, on March 29th, the Sar- 
dinian envoy, Saint-Marsan, signed a protocol agreeing to the désenclave- 
ment of some of the separated Genevan districts (exclaves) which had 
been effectually locked up within Savoyard territory; the intervening 
Savoy country was to be assigned to Geneva, together with a freedom 
of transit over the Simplon road similar in character to that granted by 
France over the Route de Versoix. Furthermore the far-outlying 
Genevan exclave of Jussy to the northeast in Haute-Savoie was granted 
free route-communication with Geneva, as was Peney on the north- 
west. The final cession of the territory separating Geneva from Jussy 
was accomplished in Article I of the treaty between Sardinia and 
Switzerland, signed at Turin, March 16, 1816, and which, taken together 
with the procés-verbal de limites executed on June 15th following, care- 
fully marks out the new Swiss-Savoyard boundaries. 

The free right of passage on both the northerly and southerly sides 
of the lake, together with the neutralization of those portions of Savoy 
which adjoin Geneva on the south and east, appeared to be all that 
could be reasonably hoped for from the Congress of Vienna, whose 
slowly-moving proceedings are accurately reflected in the but recently 
published journal of Jean-Gabriel Eynard, who accompanied his uncle, 
De Rochement, as private secretary and whose picture of Swiss efforts 
at the Congress is the best that we have. Eynard, who was at this 
time in his thirty-ninth year and who lived until 1863, was one of 


Geneva’s foremost citizens. His memory is preserved in the fine build- 


ing known as |’Athénée near the Botanic Gardens. 

The event, however, proved more favorable to Geneva and Switzer- 
land, for not only was a free right of passage ultimately secured along 
the Versoix and Simplon highways, but at the Second Congress of 
Paris, November 20, 1815, when Victor Emmanuel recovered the 
balance of his ancestral territory, France was further compelled to 


466 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


yield to Switzerland for the benefit of Geneva that portion of the Pays 
de Gex lying east of the little river Versoix and along the lake borders, 
thus giving Geneva territorial communication with the Confederation. 
At the same time France agreed to place its customs frontier west of 
the Jura mountains, practically extending Swiss jurisdiction, so far as 
customs might be concerned, over the whole district of Gex. 

In this manner, then, there arose the first of the so-called Genevan 
free zones, the zone of Gex. The second or Savoyard tariff-free zone 
surrounding Geneva on the south and east was formed by the Treaty 
of Turin, March 16, 1816, and widely extended by imperial French 
decree in 1860 after the territories of Savoy had come into possession 
of the French Crown as compensation for the aid extended by Napo- 
leon III to Sardinia in the war with Austria in 1859. The diplomatic 
development of the zones can be most clearly appreciated in the actual 
documents creating them; these are the following: 

30 mai 1814. — Autriche et France. — Traité de Paix, Signé a Paris 

Art. IV. — Pour assurer les communications de la ville de Genéve 
avec d’autres parties du territoire de la Suisse situées sur le lac, la 
France consent 4 ce que l’usage de la route par Versoy soit commun 
aux deux pays. Les Gouvernements respectifs s’entendront 4 l’amia- 
ble sur les moyens de prévenir la contrebande, et de régler le cours 
des postes et l’entretien de la route. 


These provisions of the First Peace of Paris were incorporated in a 
declaration prepared by the Swiss Committee at Vienna: 


Déclaration des Puissances sur les Affaires de la Confédération 
Suisse, Signée d Vienne, 20 mars 1815 
(Annexe no. 11 de |’Acte final du Congrés de Vienne du 9 juin 1815) 

Art. V.— Pour assurer les communications commerciales et mili- 
taires de Genéve avec le Canton de Vaud et le reste de la Suisse, et pour 
compléter 4 cet égard l’article IV du Traité de Paris, 8. M. Trés-Chré- 
tienne consent 4 faire placer la ligne de douane de maniére a ce que la 
route, qui conduit de Genéve par Versoy en Suisse, soit en tout temps 
libre, et que ni les postes, ni les voyageurs, ni les transports de mar- 
chandises n’y soient inquiétés par aucune visite de douanes, ni soumis 
& aucun droit. 

Il est également entendu que le passage des troupes Suisses ne 
pourra y étre aucunement entravé. 

Dans les réglements additionnels 4 faire 4 ce sujet, on assurera de 
la maniére la plus avantageuse aux Genevois l’exécution des traités 
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relatifs 4 leurs libres communications entre la ville de Genéve et le 
mandement de Peney, 8. M. Trés-Chrétienne consent en outre A ce 
que la gendarmerie et les milices du Canton de Genéve passent par la 
grande route du Meyrin dudit mandement a la ville de Genéve, et 
réciproquement, aprés en avoir prévenu le poste militaire de la gen- 
darmerie Frangaise le plus voisin. 

Les Puissances intervenantes interposeront de plus leurs bons 
offices pour faire obtenir A la ville de Genéve un arrondissement con- 
venable du cété de la Savoie. 


A few days later, in the Sardinian protocol of March 29th, the 
Crown agreed to these proposed territorial concessions, reserving, how- 
ever, ownership of the Simplon highway, although yielding a right of 
passage which has beyond reasonable doubt continued to exist as an 
international servitude in favor of Geneva to the present time. 


Art. I. —5S. M. le Roi de Sardaigne met a la disposition des Hautes 
Puissances Alliées la partie de la Savoie qui se trouve entre la riviére 
d’Arve, le Rhdéne, les limites de la partie de la Savoie occupée par la 
France, et la montagne de Saléve jusqu’é Veiry inclusivement; plus 
celle qui se trouve compris entre la grande route du Simplon, le lac de 
Genéve et le territoire actuel du Canton de Genéve, depuis Vézenas, 
jusqu’A point ot la riviére d’Hermance traverse la susdite route, et de 
lA, continuant le cours de cette riviére, jusqu’A son embouchure dans 
le lac de Genéve, au levant du village d’Hermance (la totalité de la 
route du Simplon continuant 4 étre possédée par 8. M. le Roi de Sar- 
daigne), pour que ces pays soient réunis au Canton de Genéve, sauf a 
déterminer plus précisément la limite par des Commissaires respectifs, 
surtout pour ce qui concerne la délimitation en dessus de Veiry, et sur 
la montagne de Saléve. Dans tous les lieux et territoires compris dans 
cette démarcation, S. M. renonce, pour Elle et ses successeurs 4 perpé- 
tuité, A tous droits de souveraineté et autres qui peuvent lui appartenir, 
sans exceptions ni réserves. 

Art. II. —S8. M. accorde la communication entre le Canton de 
Genéve et le Valais, par la route dite du Simplon, de la méme maniére 
que la France l’a accordée entre Genéve et le pays de Vaud, par la 
route qui passe par Versoy. 8S. M. accorde de méme, en tout temps, 
une communication libre pour les milices Genevoises, entre le territoire 
de Genéve et le mandement de Jussy, et les facilités qui pourraient étre 
nécessaires A l’occasion pour revenir par le lac a la susdite route du 
Simplon. 


At the Second Peace of Paris, however, terms more liberal to Geneva 
were agreed upon and an actual grant of the French territory lying 
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between Cantons Geneva and Vaud was provided, together with ces- 
sions of Sardinian territory lying between the Genevan exclaves and 
also the promise of a Sardinian tariff-free zone. These provisions were 
incorporated in a preliminary protocol and afterwards made part of 
the identical treaties known collectively as the Second Peace: 


Extrait du Protocole des Plénipotentiaires de Grande-Bretagne, de 
Prusse et de Russie, en date du 3 novembre 1815 


Versoix, avec la partie du pays de Gex, qui sera cédée par la France, 
sera réuni 4 la Suisse pour faire partie du Canton de Genéve. La 
commune de Saint-Julien, de la partie frangaise de la Savoie, sera 
également réunie au Canton de Genéve. 


. . . . . . . . . 


Pour faire participer S. M. le Roi de Sardaigne dans une juste pro- 
portion aux avantages qui résultent des arrangements présents avec 
la France, il est convenu que la partie de la Savoie qui était restée A 
la France en vertu du traité de Paris du 30 mai 1814 sera réunie aux 
Etats de Sadite Majesté, a l’exception de la commune de Saint-Julien 
qui sera remise au Canton de Genéve. 

Les Cabinets de Cours réunies emploieront leurs bons offices pour 
disposer S. M. Sarde 4 céder au Canton de Genéve les communes de 
Chesne, Thonex et quelques autres nécessaires pour désenclaver le 
territoire suisse de Jussy, contre la rétrocession de la part du Canton de 
Genéve, du territoire situé entre la route d’Evian et le lac, qui avait 
été cédé par 8S. M. Sarde dans l’acte du 29 mars, 1815. 

Le Gouvernement Frangais ayant consenti a reculer ses lignes de 
douane des frontiéres de la Suisse du cété du Jura, les Cabinets des 
Cours réunies emploieront leurs bons offices pour engager 8. M. Sarde 
A les faire reculer également du cété de la Savoie, au moins au dela 
d’une lieue de la frontiére suisse et au dehors des Voirons, de Saléve et 
des Monts de Sion et de Vuache. 


The clause in the foregoing protocol touching the cession of part 
of the district of Gex reappears slightly changed in the identical treaty 
of November 20th and now provides expressly for retirement of the 
French customs line to the west of the Jura mountains, thus making 
all of Gex a tariff-free zone: 
Pour établir une communication directe entre le Canton de Genéve 
et la Suisse, la partie du pays de Gex, bornée a |’est par le lac Léman, 
au midi par le territoire du Canton de Genéve, au nord par celui du 
Canton de Vaud, a l’ouest par le cours de la Versoix et par une ligne 
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qui renferme les communes de Coilex-Bossy et Meyrin en laissant la 
commune de Ferney A la France sera cédée A la Confédération Helvé- 
tique, pour étre réunie au Canton de Genéve. La ligne des douanes 
frangaises sera placée 4 l’ouest du Jura, de maniére que tout le pays de 
Gex se trouve hors de cette ligne. 


It was not, however, until the Turin Treaty of March 16th in the 
following year that the remaining Genevan exclave of Jussy in Upper 
Savoy was territorially united with Geneva by cession of the interven- 
ing country; it was also in this treaty that De Rochemont finally ob- 
tained the actual concession of a Savoyard tariff-free zone destined 
to be equally advantageous to Sardinia and Geneva. Article 3 of the 
treaty indicates the territorial extent of the zone which is to be free 
from collection of customs duties touching which the treaty provides 
that: 

Aucun service ne peas étre fait ni sur le lac, ni dans la zone, qui 
sépare du territoire de Genéve la ligne ci-dessus indiquée: il sera néan- 
moins loisible, en tout temps, aux autorités administratives de 8. M. 
de prendre les mesures qu’elles jugeront convenables contre les dépéts 
et le stationnement des marchandises dans ladite zone, afin d’empé- 
cher toute contrebande qui pourrait en résulter. Le Gouvernement 
de Genéve de son c6té, voulant seconder les vues de 8. M. a cet égard, 
prendra les précautions nécessaires pour que la contrebande ne’ puisse 
étre favorisée par les habitants du Canton. 

Art. IV.— La sortie de toutes les denrées du Duché de Savoie, 
destinées 4 la consommation de la ville de Genéve et du Canton, sera 
libre en tout temps, et ne pourra étre assujettie 4 aucun droit; sauf 
les mesures générales d’administration, par lesquelles S. M. jugerait 
& propos, en cas de disette, d’en défendre |’exportation de ses Etats 
de Savoie et de Piémont. 


Savoy having come into French possession by the treaty of March 
24, 1860, the Imperial Government announced that it would, in con- 
formity with a plebiscite, proceed to establish a tariff-free zone in 
northern Savoy upon the plan already existent in the district of Gex. 
This was done, the zone area being thus greatly widened, and the 
practice of commercial reciprocity between Switzerland and France, 
long previously recognized as to Savoy and expressly consecrated in 
the Treaty of St. Julien, July 16, 1603, and in that of Turin, June 3, 
1754, became a part of the established order along the extensive fron- 
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tier lines from which customs services had been withdrawn to the 
distant political frontiers, where the main chain of the high Alps looks 
down upon the valley of the Rhone and the plain of the Po. 

The tradition and practice of reciprocity in the district of Gex 
stretched back over some two centuries, as in the case of Savoy. Its 
character is admirably indicated in an edict of the French Crown 
bearing date December 22, 1775, and whose clarity of expression would 
lose much in an English translation: 


Louis, par la Grace de Dieu, roi de France et de Navarre, ad tous ceux 
qui ces présentes lettres verront, salut : 


Nous nous sommes faits rendre compte des représentations, faites 
en différents temps, au feu roi, notre trés honoré seigneur et aieul et 
& nous-méme, depuis notre avénement au tréne, par les gens des trois 
états de notre pays de Gex, portant que la perception des droits d’en- 
trée et de sortie, qui ont lieu dans les provinces, sujettes aux droits de 
nos cing grosses fermes, ainsi que la régie et la vente exclusive du sel 
et du tabac, devenaient de jour en jour plus difficiles dans ce pays, par 
sa position qui se trouve enclavée entre les terres de Genéve, de la 
Suisse et de la Savoie, et séparée des autres provinces de notre Royaume 
par le Mont Jura; que ces droits, d’ailleurs, ne pouvaient qu’étre fort 
onéreux aux habitants de notre dit pays de Gex, en les privant des 
avantages, que devait naturellement leur procurer cette situation. 
Nous avons cru qu’il était digne de notre bonté, de venir A leur secours, 
par la suppression tant des droits de traite, qui sont établis sur les 
marchandises, qui entrent dans le dit pays ou qui en sortent pour passer 
a l’étranger, que du privilége de la vente 4 notre profit du sel et du 
tabac, 4 la charge néanmoins de |’indemnité, qui nous sera due ou & 
l’adjudicataire de nos fermes pour raison de ces suppressions, ainsi 
que de la maniére, qu’elle sera par nous ordonnée, conformément au 
désir que nous en ont temoigné les gens des trois Etats de notre pays 
de Gex. A ces causes et autres 4 ce nous mouvant, de l’avis de notre 
Conseil et de notre certaine science, pleine puissance et autorité Royale, 
nous avons dit, déclaré et ordonné par ces présentes, signées de notre 
main, disons, déclarons et ordonnons, voulons et nous plait ce qui suit: 

Article premier. — Voulons qu’a l’avenir et 4 commencer du premier 
janvier prochain, notre dit pays de Gex soit réputé, comme nous le 
réputons par ces présentes “pays étranger,” quant aux droits de nos 
fermes générales et comme tel exempt des droits d’entrée et de sortie, 
établis par |’édit du mois de septembre 1664 et le tarif du 18 du dit mois 
y annexé, sur les marchandises et denrées, que les habitants de ce pays 
emportent 4 l’étranger, et sur celles, qu’ils entreront directement et 
sans emprunter le passage des provinces des cing grosses fermes; en 
conséquence, nous ordonnons que tous les bureaux des traites et autres, 
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établis tant sur les frontiéres dudit pays de Gex, limitrophes aux terres 
de Genéve, de la Suisse et de la Savoie, que dans |’intérieur dudit pays, 
seront et demeureront supprimés 4 partir dudit jour ler janvier prochain. 


We come, finally, to the extension of Swiss neutrality beyond the 
original borders of the country. This was accomplished, in the first 
place, through annexation of the wide-lying possessions of the Prince- 
Bishop of Basel-Pruntrut. The episcopal territory was wholly distinct 
from the Swiss Canton Basel, whose capital had been a free city of the 
Empire and served during a long period as the residence of the Bishop, 
although this residence had been removed to Pruntrut (Porrentruy) 
at the Protestant Reformation. The Bishop’s own territories con- 
sisted of two portions in a political sense, the one lying along the 
frontier of Canton Basel, being an ally (zugewandter Ort) of the Confed- 
eration, and the remaining portion of the Bishopric being included in 
the old imperial circle of the upper Rhine. In 1793 the entire territory 
was annexed to France, and in 1803 a tiny portion lying north of Basel 
city and on the right bank of the Rhine was handed over to the Grand 
Duchy of Baden to which it belongs today. In assigning the rest of 
the Bishopric to Switzerland at Vienna, the Congress incorporated 
the larger part of it with Canton Bern, a small portion being given to 
Neuchatel and another fragment to Canton Basel. These various 
steps were aimed at the military strengthening of Switzerland’s westerly 
and northwesterly frontiers; on the south and east of the Confedera- 
tion a similar object was sought to be attained, though in the first 
instance at the express request of Sardinia, through the extension of 
Swiss neutralization over upper Savoy, which had long been in a more 
or less defenseless condition through the removal of the royal capital 
from Chambéry to Turin on the south side of the Alps. Accordingly, 
when the Powers, on March 20, 1815, had agreed to the receznition 
and guarantee of Swiss permanent neutrality within that country’s 
new frontiers, the Sardinian envoy, De Saint-Marsan, obtained the assent 
of the Powers to a memorial, formally approved by the Swiss Diet, 
August 12, 1815, agreeing to extend the theretofore recognized per- 
manent neutrality to the more northerly portion of upper Savoy; 
while at the Second Congress of Paris the Powers, when providing for 
the demolition of the fortifications of Hiiningen just north of Basel 
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city, added a clause to the identical treaty of November 20, 1815, in 
which the Swiss-Savoyard neutrality was further expanded to com- 
prise southerly upper Savoy, that is to say, the three ancient districts 
of Chablais, Faucigny, and Genevois, now the arrondissements of 
Thonon, Bonneville, and St.-Julien, all became clothed with the neutral 
quality, thus interposing a neutral zone between Switzerland and any 
neighbor on the south and east of Geneva and the lake. The precaution 
had been taken in the memorial of March 29, 1815, to stipulate that 
whenever states adjoining the Swiss borders should find themselves 
in a condition of imminent or open hostility, any Sardinian troops 
then in these neutralized districts should be allowed to retire along the 
Simplon road to Italy through Canton Valais, nor should any armed 
troops of any Power be allowed to occupy or traverse the neutral terri- 
tory without Swiss permission. The Swiss Government, then, and no 
other may rightfully garrison this Savoy country in time of warfare. 
Switzerland’s military frontier on the Savoy side is thus practically 
extended by treaty and international guarantee to the line of the 
high Alps. 

Switzerland, then, along the borders of Canton Geneva and the 
easterly line of the lake finds itself encircled by foreign territory whose 
customs frontiers have been removed to an extent sufficient to allow 
international reciprocity with an extensive stretch of country. The por- 
tion of this country comprised in the district of Gex on the north of 
the lake, while tariff-free, is not neutralized, but the tariff-free zones of 
the Savoyard country, together with the still wider area to the south 
of the tariff-free zones, are included in the shelter of Swiss neutraliza- 
tion. It should be added that precise details touching the practical 
maintenance and execution of the reciprocity thus divided are regu- 
lated by a treaty made with France in 1881 and by a federal ordinance 
of the Swiss Government passed in 1908, to which is attached an offi- 
cial map indicating the tariff-free zones. 

We should note, also, that the question has long been mooted as 
to the true character, in the light of international law, of the responsi- 
bility undertaken by the Allies at Vienna and at the Second Peace of 
Paris with respect to a protecting réle touching the Swiss common- 
wealth which they undoubtedly assumed on both occasions and which 
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at the Second Peace of Paris, as has been already indicated, was given 
definite form in the celebrated declaration signed by Austria, France, 
Great Britain, Portugal, Prussia, and Russia. Eminent authorities 
have sharply differed touching the existence of an actual guarantee of 
Swiss and Savoyard neutrality, since the declaration undertakes to 
recognize Swiss perpetual neutrality, but guarantees the integrity and 
the inviolability only of its territory. There would appear, neverthe- 
less, to be no doubt whatever as to the intention of the Powers at the 
Vienna Congress: it is expressly stated in the declaration of March 
20, 1815, that an Act shall be drawn up recognizing and guaranteeing 
on the part of all the Powers Swiss perpetual neutrality; in the Sar- 
dinian memorial of March 26th Saint-Marsan asks for an extension of 
Swiss neutrality over Savoy as guaranteed by the Powers; in Article 
92 of the Vienna Final Act this stipulation of the memorial takes shape 
in a clause stating that certain portions of upper Savoy shall be com- 
prised within Swiss neutrality as recognized and guaranteed by the 
Powers; the protocol of November 3, 1815, declares also, when widen- 
ing the sphere of Swiss neutrality in Savoy, that such widening shall 
extend the neutrality in the same manner as provided by Article 92 
of the Vienna Final Act; and this provision was ratified by the Sar- 
dinian Government in its acte de remise of December 15, 1815; while 
in Article VII of the Sardinian treaty of March 16, 1816, which recapit- 
ulated the various provisions touching the extension of Swiss neu- 
trality over Savoy, the terms “recognize” and “guarantee” are 
carefully quoted from the Second Peace of Paris in explanation of 
Savoy’s claim to neutralization. 

There would appear, indeed, no doubt that it was an express guar- 
antee which was both contemplated and actually declared at Vienna. 
This was required by the circumstances amid which the various trans- 
actions above enumerated were brought to a successful diplomatic 
conclusion. 

Whether, in fact, we regard Swiss neutrality as a measure in its 
origin adopted as a refuge from the perils of attack from surrounding 
and powerful neighbors, or as a policy in part urged upon the country 
from without in order to secure to possible belligerents the advantages 
of what might be termed a safety-zone, all will admit that it has con- 


t 
bee 
4 
? 
i 
‘a 
a 


474 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


sistently served to develop a conception of devotion to country and 
also to expand civil freedom at home unstained by ambition of con- 
quest abroad. Handed down, as it has been, through the centuries and 
protected in a later time by such safeguards as solemnly executed 
treaties and the principles of international law may throw about it, 
Swiss permanent neutrality may well be looked upon as a by no means 
insignificant ‘element in the structure of modern world-civilization, 
while its preservation is essential as a bright example to the progress 
and perpetuation of that civilization itself. 

There remains for consideration the maintenance by Switzerland 
of its neutrality during the European war, together with, in conclusion, 
the general aspects of permanent neutrality as attempted to be de- 
veloped or preserved elsewhere. 


GorDOoN E. SHERMAN. 
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CHANGE OF SOVEREIGNTY AND PRIVATE OWNERSHIP 
OF LAND 


I. THEORIES AND METHOD OF TREATMENT 


PERHAPS no part of international law gives rise to more uncertainty 
and disagreement than the law which determines the resulting rights 
and duties of states and individuals upon a change of sovereignty, — 
the so-called law of succession. One group of writers holds that the 
new sovereign succeeds to all the rights and obligations of the former 
sovereign with respect to the territory ceded. The new sovereign, it 
is said, like the Roman heir, is “universal successor’’ to the obligations 
as well as to the rights of the former sovereign. Grotius suggests the 
analogy of the Roman heir when he says: ‘“Heredis personam, quoad 
dominii tam publici quam privati continuationem, pro eadem censeri 
cum defuncti persona, certi est juris” (Book II, Chap. IX, sec. 12). 
Again, he says: “ Potest imperium victoria acquiri, ut est in rege alio 


imperante, et tunc in ejus jus succeditur” (Book III, Chap. VIII, 
— This analogy, suggested by Grotius when international law was 

1e making, has had a remarkably strong influence upon the develop- 
ment of the rules of international law governing a change of sover- 
eignty. Many writers of authority, following in the footsteps of Grotius, 
have laid it down that the new sovereign succeeds to all the obliga- 
tions as well as to the rights of the former sovereign.! 


in t 


1 Halleck in his International Law (4th ed.), Vol. II, Chap. 34, sec. 27, p. 530, 
says: “Complete conquest, by whatever mode it may be perfected, carries with it 
all the rights of the former government; or, in other words, the conqueror by the 
completion of his conquest, becomes, as it were, the heir and universal successor of 
the defunct or extinguished state.” Hall in his International Law (5th ed.), p. 99, 
says: ‘When a state ceases to exist by absorption in another state, the latter in 
the same way is the inheritor of all local rights, obligations, and property.” Speak- 
ing of the case of a territory which has won its independence, he says (p. 92): “ Rights 


possessed in respect of the lost territory, including . . . obligations contracted with 
475 
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Other writers, however, adopting the opposite extreme, declare 
that the new sovereign succeeds to none of the obligations resting upon 
the former sovereign. For instance, Keith, who made an exhaustive 
examination of the subject of succession as laid down in treaties, by 


text-writers, and in current practice, says: 


It is submitted that cession, in itself, creates only a singular succes- 
sion, that is a succession to rights and not to liabilities. . . . In any 
case in which the terms of the contract are not explicit the principle 
on which the question should be judged is that of a succession to rights 
and not to liabilities. Such a succession is really merely a substitution 
without any continuity. . . . It is submitted that the true doctrine 
of international law with regard to the annexation of states is that the 
annexing Power seizes all the rights in the country and its material 
resources, but it does not succeed to the obligations of the conquered 
government nor to such rights as were personal to that government.” 


Between these two extremes of succession to all obligations, and 
succession to no obligations, there are adherents of almost every con- 
ceivable theory. But if the theorists and text-writers are irrecon- 
cilable in the various and diverse shades of opinion expressed, the 
practices of states are if possible even more so. 

The subject of succession covers such widely differing phases, and 
these are dependent upon such diverse considerations and principles, 


reference to it alone, and property which is within it, and has therefore a local thar- 
acter, transfer themselves to the new state person.’”’ To the same effect Rivier in 
his Principes du Droit des Gens, Vol. I, p. 70, says: ‘ Le successeur continue la 
personalité économique et fiscale de |’Etat supprimé, avec ses avantages et ses 
charges, spécialement avec celle de la dette publique, en conformité des régles con- 
nues: ‘Bona non intelliguntur nisi deducto aere alieno’ et ‘ Res transit cum suo 
onere.’’’ F. de Martens in his T'raité de Droit International (translation by Leo), 
Vol. I, sec. 67, p. 368, says: “Les conséquences juridiques de l’absorption d’un 
Etat par un autre Etat rappellent les relations qui naissent entre particuliers a 
l’occasion de l’ouverture d’une succession. L’Etat qui s’est annexé le territoire d’un 
autre pays prend la place du, défunt’ et lui suecéde complétement comme personne 
juridique. I] hérite de ses droits et de ses obligations.”” To the same effect are 
Despagnet, Droit International Public, No. 90; Bluntschli, Droit International, ’ 
sec. 54; Heffter, Le Droit International, sec. 25, and many others. 

2 Keith, Theory of State Succession, pp. 5, 6. Compare Appleton, Des effets 
des annexions de territoires; Gabba, Questioni di diritto civile; and Gidel, Des effets 
de l’annexion sur les concessions. 
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that nothing but confusion can result from the not uncommon method 
of treating them all as one homogeneous mass to be forced within 
the confines of a single rule. The general subject, it is submitted, 
should be divided under the different principles involved, and each 
one of these developed separately. One great branch falls under the 
general principle that change of sovereignty shall work no inter- 
ference with private property rights. This principle has been well 
established by innumerable court decisions. It was first evolved to 
express the idea that a succession to another state’s imperium involved 
no succession to the dominium of privately owned property. From 
its form as first laid down, the rule has been much extended and broad- 
ened; so that today it contains the further idea that all individual 
rights which constitute “property” shall be protected from confisca- 
tion through mere cession. In cases arising under this principle any 
distinction between “universal” and “partial” succession, or between 
cession and conquest, would seem useless and immaterial, productive 
of unnecessary confusion and complexity, and indefensible in theory.* 
In this branch of the subject, strictly speaking, there is no question 
of true succession at all; there is no stepping into the shoes of one 
nation by another, no question of a receiving state succeeding to the 
obligations and rights of a ceding state. It is simply a question, often 
attended with considerable difficulty, of the application of the rule 
that upon the event of cession private property shall not be confiscated. 

Under this branch of the law of succession will fall the discussion 
to which this paper will be confined,‘ of the effect of a change of sover- 
eignty upon private rights in land within the ceded territory. Such a 
discussion will have nothing to do with a second branch which con- 

* For an interesting statement to the effect that any distinction in this branch 
of the lew between universal and partial succession, or between cession and conquest 
is indefensible, see an article by Pierre Descamps in 15 Revue Générale de Droit 
International Public, pp. 396, 397. Compare also the statement of the Transvaal 
Concessions Commission: “In considering what the attitude of the conqueror 
should be towards such concessions, we were unable to perceive any sound distinc- 
tion between a case where a state acquires part of another state by cession and a 
case where it acquires the whole by annexation.” Report of Transvaal Concessions 
Commission, British Parliamentary Papers, 1901, So. Africa, Cd. 623. 


* A subsequent paper will deal with the effect of a change of sovereignty upon 
concessions and franchises. 
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cerns the principle of one state’s succeeding by derivative title to 
another state’s rights and, perhaps, its obligations, — a principle which 
becomes of prime importance in the consideration of contracts and 
concessions.» A third branch of the law of succession concerns the 
effect of a change of sovereignty upon the municipal law of the terri- 
tory ceded. A fourth branch deals with the effect produced upon the 
allegiance of the inhabitants of the territory ceded. Any attempt to 
deal with all these matters under the same general rules and principles 
can not but have the effect which always follows from trying to force 
a diversified subject, complex by its very nature, under too simple 
and too sweeping generalizations. The necessarily inevitable result 
is to exclude from consideration factors which are really material, 
and hence to evolve a law which makes “hard cases.”’ 

In a subject marked by such diversity of theory and practice as is 
succession it is not satisfying to seek the law by examination and quo- 
tation from the writers of text-books and treatises. When the doctors 
disagree, their opinions are not always convincing. Treaties give no 
better indication of the true law; most of them, one must confess, 
result from considerations of present expediency rather than of endur- 
ing principle. With the frank recognition of the hopelessness, there- 
fore, of reconciling essentially irreconcilable theories and practice, it 
has seemed fair to examine, not past international practice and former 
treatises, but the actual cases which have come up for judicial or exec- 
utive decision within a single country, and to construct from these, 
if possible, a consistent body of law upon the particular topic under 
consideration. Such a body of law will, of course, amount to nothing 
more than the conception of international law held by a single state 
and, as such, will not prove what international law is. Yet at least 
it will serve to shed light upon a much confused subject and will help 
to bring out important and interesting distinctions; and if the law 

5 It would, indeed, be possible to crowd land cases also under this second prin- 
ciple by viewing the state’s duty of respecting private dominium and protecting 
individual owners in their rights of ownership as an obligation incident to the im- 
perium of the ceding state to which the receiving state succeeds. But, it is submitted, 
the land cases can be considered with far greater clearness under the general principle 


first suggested; nothing can be gained by a view that seems at once awkward and 
artificial, as well as needlessly involved. 
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thus arrived at by induction from actual cases proves not inconsistent 
with the law of other leading countries, it may go far toward point- 
ing out actual international law.® 


II. THE GENERAL RULE 


The principle that cession works no impairment of private prop- 
erty rights has nowhere been more clearly enunciated than in the 
United States. It has been again and again reiterated by innumer- 
able court decisions, by frequent treaty provisions, by many official 
rulings and public declarations. The questions which must be settled 
under this branch of the subject are twofold, 7.e.: (1) Had the claim- 
ant at the time of cession or conquest a judicially enforceable interest? 
(2) Does the interest in question constitute “‘property’’? 

In frequent adjudications upon land claims in ceded territory the 
United States is peculiarly rich. Most of these naturally involve only 
the first of the two foregoing questions; if the claimant can establish 
that he held before the cession a judicially enforceable interest in land, 
there is usually little question but that such an interest constitutes 
“property.” 

The classic case which has been quoted and followed universally 
until it has become a famous landmark in this part of the law is United 
States v. Percheman, 7 Peters 51, decided in the United States Supreme 
Court by Chief Justice Marshall in 1833. In that case the plaintiff 
claimed 2000 acres of land in Florida under a grant made by the Spanish 
Governor in 1815 while Florida was still under Spanish dominion. 
After the cession of Florida by Spain to the United States in 1819, the 
plaintiff’s claim to the tract of land was rejected by the United States 
commissioners appointed to settle land claims in the territory of Florida. 
The plaintiff thereupon appealed to the United States courts; and 
Chief Justice Marshall, in deciding in favor of the plaintiff, laid down 
the law upon this subject in classic passages which have been quoted 
by courts and text-writers ever since. 


* The law of the United States has been selected for this examination, partly 
because United States decisions of themselves carry influence, but chiefly because 
it contains more precedents and decisions upon the subject than the law of any 
other country. 
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It is very unusual even in cases of conquest, for the conqueror to do 
more than to displace the sovereign and assume dominion over the 
country. The modern usage of nations, which has become law, would 
be violated; that sense of justice and of right which is acknowledged 
and felt by the whole civilized world would be outraged, if private 
property should be generally confiscated, and private rights annulled. 
The people change their allegiance; their relation to their ancient 
sovereign is dissolved; but their relations to each other, and their 
rights of property, remain undisturbed. If this be the modern rule 
even in cases of conquest, who can doubt its application to the case 
of an amicable cession of territory? Had Florida changed its sovereign 
by an act containing no stipulation respecting the property of indi- 
viduals, the right of property in all those who became subjects or 
citizens of the new government would have been unaffected by the 
change. It would have remained the same as under the ancient sover- 
eign. . . . A cession of territory is never understood to be a cession 
of the property belonging to its inhabitants. . . . The cession of a 
territory by its name from one sovereign to another . . . would be 
necessarily understood to pass the sovereignty only, and not to inter- 
fere with private property.’ 


The rule as laid down in United States v. Percheman was merely 
the restatement of an already well settled doctrine, which had pre- 
viously been announced by the United States Supreme Court on 


several occasions.’ It was approved and followed in a long list of 


7 The same rule was expressed in the case of Mitchel v. United States (1835), 
9 Peters 711, at 733, where the court laid down as definitely settled and established 
by the United States Supreme Court “that by the law of nations, the inhabitants, 
citizens or subjects of a conquered or ceded country, territory or province, retain 
all the rights of property which have not been taken from them by the orders of 
the conqueror, or the laws of the sovereign who acquires it by cession. . . . That a 
treaty of cession was a deed or grant by one sovereign to another, which transferred 
nothing to which he had no right of property, and only such right as he owned and 
could convey to the grantee.” In Leitensdorfer v. Webb (1857), 20 Howard 176, 
the court said: “This is the principle of the law of nations, as expounded by the 
highest authorities. In the case of the Fama, in the 5th of Robinson’s Rep. p. 106, 
Sir William Scott declares it to be ‘the settled principle of the law of nations, that 
the inhabitants of a conquered territory change their allegiance, and their relation 
to their former sovereign is dissolved; but their relations to each other, and their 
rights of property not taken from them by the orders of the conqueror, remain 
undisturbed.’ So, too, it is laid down by Vattel, book 3d, cap. 13, sec. 200, that- 
‘ the conqueror lays his hands on the possessions of the state, whilst private persons 
are permitted to retain theirs; they suffer but indirectly by the war, and to them the 
result is, that they only change masters.’”’ 

® See, for instance, Mutual Assurance Soc. v. Watts (1816), 1 Wheaton 279. 
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cases, and stands today as an authoritative principle unquestioned by 


the courts.® 
The same principle has been adhered to by the United States in 


its treaty provisions no less uniformly than in its court decisions;!° 


and the treaty provisions embodying this rule have uniformly been 
held to be merely declaratory of international law. ‘In the treaty by 
which Louisiana was acquired,” said Chief Justice Marshall, ‘‘the 
United States stipulated that the inhabitants of the ceded territory 
should be protected in the free enjoyment of their property. The 
United States, as a just nation, regard this stipulation as the avowal 
of a principle which would have been held equally sacred, though it 


had not been inserted in the contract.’ !! 


® Some of the cases citing and following the rule of the Percheman case are: 
Delassus v. United States, 9 Peters 117, 188; Strother v. Lucas, 12 Peters 410; 
Pollard v. Kibbe, 14 Peters 375; United States ». Hanson, 16 Peters 196; United 
States v. Clarke, 16 Peters 232; United States rv. Acosta, 1 Howard 24; United 
States v. Power, 11 Howard 570; Jones ». McMasters, 20 Howard 20; Leitensdorfer v. 
Webb, 20 Howard 177; United States ». Anguisola, 1 Wall. 352; Langdeau v. Hanes, 
21 Wall. 527; Airhart v. Massieu, 98 U. S. 496; Coffee v. Groover, 123 U. 8. 10; 
More v. Steinbach, 127 U. 8. 70; Knight ». United States Land Ass’n., 142 U. 8. 
184; United States ». Chaves, 159 U.S. 457; Cessna rv. United States, 169 U. 8. 165; 
Ely’s Adm. »v. United States, 171 U. S. 220, 223; Ainsa v. N. M. & A. R. R., 175 
U. 8. 79; The John II Estate v. Brown, 235 U.S. 349; Coburn v. United States, 75 
Fed. 528 (Cal.); Smyth v. New Orleans Canal & Banking Co., 93 Fed. 921; Jn re 
Chavey, 149 Fed. 75; Hall v. Root, 19 Ala. 386; Reynolds v. West, 1 Cal. 326; 
Vanderslice v. Hanks, 3 Cal. 38; Ferris ». Coover, 10 Cal. 619; Teschemacher v. 
Thompson, 18 Cal. 22; Leese v. Clark, 20 Cal. 421; Minturn v. Brower, 20 Cal. 
660, 662; MaGee v. Doe, 9 Fla. 392, 395; May v. Specht, 1 Mich. 189; Sanborn ». 
Vance, 69 Mich. 226; Roussin v. Parks, 8 Mo. 539; Charlotte v. Chouteau, 25 
Mo. 479; United States ». Lucero, 1 N. M. 429, 447; Claves v. Whitney, 4 N. M. 
181; Catron v. Laughlin, 11 N. M. 630; Hardy v. De Leon, 5 Tex. 234; Corrigan v. 
State, 42 Texas Civ. 178. 

1° The following important treaties made by the United States all contain 
provisions based on this same general rule: Treaty of peace with Great Britain 
(1783), Arts. V and VI; Treaty with France for cession of Louisiana (1803), Art. 
III; Treaty with Spain for cession of Florida (1819), Art. VIII; Treaty of Guada- 
lupe Hidalgo with Mexico (1848), Art. VIII; Gadsden Treaty with Mexico (1848), 
Arts. V and VI; Treaty with Russia for cession of Alaska (1867), Art. III; Treaty 
of Paris with Spain (1898), Art. IX. 

4 United States v. Soulard, 4 Peters 511. 

“Independent of treaty stipulation this right [property] would be held sacred. 
. . . The people change their sovereign; their right to property remains unaffected 
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Where there has been a definite vesting of title in the claimant 
before the treaty of cession, the clear and undisputed principle laid 
down in United States ». Percheman and followed by a long unbroken 
course of decisions is compelling.” It is often true, however, that 
courts abuse the rule by stating it in the form of such sweeping gener- 
alizations as would include cases that the rulé was never designed to 
cover.’ Often the language used is so extreme as to be actually mis- 
leading; and in view of many such statements and the common expres- 
sion that change of sovereignty does not divest any rights of property 
in individuals whether consummated or inchoate, absolute or con- 


tingent, one must notice certain classes of cases which must be dis- 


by the change.” Delassus v. United States, 9 Pet. 117, 133. The cession of 
California to the United States “did not impair the rights of private property. 
They were consecrated by the law of nations.” United States ». Moreno, 
1 Wall. 400, 404. 

Similarly, legislative recognitions of the binding force of the international 
law of succession in determining the validity of land titles in ceded territory have 
been accorded by the Congress of the United States. See, for instance, the Act of 
1824, providing for a court trial “‘ to settle and determine the question of the validity 
of title according to the law of nations, the stipulations of any treaty,’ ete. 
4 Stat. 53, c. 173, section 2. 

For official and diplomatic declarations of the general principle, see 1 Moore’s 
Digest, section 99. 

12 Even though the claimant may have had a valid legal title at the time of 
cession, the treaty may of course expressly provide for the recognition of private 
property rights only upon certain conditions; or such property rights may be later 
lost through long disuse or abandonment. See United States v. Repentigny, 5 Wall. 
211. 

18 See, for instance, Strother v. Lucas, 12 Peters 410, 435, where the court laid 
it down that “this court has defined property to be any right, legal or equitable, 
inceptive, inchoate, or perfect, which, before the treaty with France in 1803, or 
with Spain in 1819, had so attached to any piece or tract of land, great or small, 
as to affect the conscience of the former sovereign ‘with a trust,’ and make him a 
trustee for an individual, according to the law of nations, of the sovereign himself, 
the local usage or custom of the colony or district; according to the principles of 
justice and rules of equity.” The court further asserted that ‘the term ‘ grant,’ 
in a treaty, comprehends not only those which are made in form, but also any con- 
cession, warrant, order, or permission to survey, possess or settle, whether evidenced 
by writing or parol or presumed from possession.’’ A very common statement of 
the rule is found in Hornsby »v. United States, 10 Wall. 224, 242, where it was said 
that ‘‘by the term ‘property,’ as applied to lands, all titles are embraced, legal or 
equitable, perfect or imperfect.”’ 
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tinguished from those falling under the general rule. These may be 
roughly divided into the following four groups: (a) inchoate grants, 
i.e., where no legal title has vested; (b) grants on condition; (c) in- 
definite grants; (d) void grants. 


III. INCHOATE GRANTS 


Perhaps the first class of cases gives rise to most difficulty. In 
the early days of the country, when great tracts of the new Louisiana 
territory were being won by pioneer settlers who often had to place 
more reliance upon their muskets than upon legal rules and titles, noth- 
ing was more common than to hold land without recorded legal title. 
The settlers were for the most part too ignorant or too poor to defray 
the court expenses incident to completing their titles; and conse- 
quently the greater part of the new territory was held by mere posses- 
sion without legal title of any kind. To eject or disregard the titles 
of all those who by their toil and daring had given to the land its value 
would have been a mockery of justice; and accordingly the United 
States courts after the cession of Louisiana to the United States found 
little difficulty in confirming such grants where the claimants, or those 
from whom they derived their claims, had been in continuous posses- 
sion of defined tracts of land and only bare legal title was lacking.“ 


4 In Landes v. Perkins, 12 Mo. 238, the court, speaking of land in the city of 
St. Louis which had originally constituted part of the territory of Louisiana, said: 
“Tt is a matter of history, of which this court will take judicial notice, that, at the 
time of the cession of Louisiana to the United States, in that portion of the territory 
of which this State is composed, nineteen-twentieths of the titles to lands were 
like that involved in this case prior to its confirmation. There were very few com- 
plete grants. Most of the inhabitants were too poor to defray the expenses attending 
the completion of their titles, but they had faith in their government and rested as 
quietly under their inchoate titles as though they had been perfect. As early as 
October, 1804, we find the legislature speaking of freeholders and authorizing ex- 
ecutions against lands and tenements. There being so few complete titles, the leg- 
islatures, in subjecting lands and tenements generally to execution, must have 
contemplated a seizure and sale of those incomplete titles which existed under the 
Spanish Government. At the date of the act above referred to, no titles had been 
confirmed by the United States. An instance is not recollected in which a question 
has been made as to the liability of such titles as Clamorgan’s under the Spanish 
Government to sale under execution. It is believed that such titles have been made 
the subject of judicial sales without question ever since the change of government.” 
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Had the claimants cared to enter the Spanish or French courts before 
the cession, the courts could not have refused to grant to them perfect 
legal titles; it therefore seemed logical as well as just for the United 
States courts to hold that, after the cession of Louisiana to the United 
States, they held equitable interests in rem which constituted real prop- 
erty rights, and, as such, must be respected by United States courts. 

Essentially the same situation existed in regard to many tracts 
of land granted without the necessary legal formalities or patenting 
of title, by early Spanish or French provincial officials or commanders 
of military posts in return for services rendered or as prizes for their 
favored friends.“ After the cession of Louisiana to the United States 
had taken place it then became the problem of the United States courts 
—and often a very difficult one — to determine whether such “incom- 
plete”’ concessions lacked merely a bare legal title or substantial valid- 
ity, — whether or not the claimants could have completed their title 
by right and not by grace. 

The rule, therefore, became well settled that mere absence of legal 
title before cession would not of itself prevent the claimant from assert- 
ing in the courts of the receiving state a judicially enforceable property 
right. But, on the other hand, it is equally clear that mere expecta- 
tions of future interests will not be protected after cession. The ques- 
tion to be ascertained in each case is: Did the claimant hold before the 
cession a judicially enforceable right in rem, i.e., either legal title or 
equitable ownership of a real interest? Although many of the books 
lay it down in loose language that the cession of sovereignty makes no 
alteration in private property, whether the right is vested or contingent 
or merely expectant, yet, it is submitted, mere future expectations and 

16 As Chief Justice Marshall said in Soulard v. United States, 4 Pet. 512: “ When 
Louisiana was transferred to the United States, very few titles to lands, in the 
upper part of that province especially, were complete. The practice seems to have 
prevailed, for the deputy-governor, sometimes the commandants of posts, to place 
individuals in possession of small tracts, and to protect that possession, without 
further proceeding. Any intrusion on this possession produced a complaint to the 
immediate supervising officer of the district or post, who inquired into it, and 
adjusted the dispute. The people seem to have remained contented with this 
condition. The colonial government, for some time previous to the cession, appears 


to have been without funds, and to have been in the habit of remunerating services 
with land instead of money. Many of these concessions remained incomplete.” 
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many contingent rights will be lost by the change in sovereignty, if 
before the cession no property right or interest in rem has vested in 
the claimant.'® Where the claimant had already taken the first steps 
for the acquisition of title, for instance, but held no legal title at the 
time of cession, the question would be whether he could of right and 
not by grace, under the municipal law prevailing before the cession, 
have completed his ownership as against the holder of the legal title. 
Of course, since no subject can compel his sovereign to come into court, 
in a case where the claim of ownership is being made against a sover- 
eign state, the claim ‘‘of right’’ must be understood to mean a claim 
which, except for the sovereign’s general immunity from suit, could 
be judicially enforced against him. As Chief Justice Marshall said 
in Soulard v. United States, one must “distinguish between claims 
founded on legitimate contracts with those authorized to make them 
on the part of the crown or its immediate agents, and such as were 


16 As to what constitutes a “future expectation,” the following words, though 
used in a slightly different connection, are somewhat illuminating: “ Dans le domaine 
de l’avenir, A cété des intéréts, on rencontre la sphére des expectatives. L’expectative 
n’est pas un simple intérét d’avenir, une perspective A laquelle s’attache une espé- 
rance. Elle ne constitue pas davantage en soi un droit actuellement subsistant. 
Elle consiste 4 proprement parler dans un avantage qui n’est pas encore un droit 
possédé, mais que l’on a I|’espoir autorisé de posséder un jour comme droit. Dans 
l'état actuel de mobilisation des biens matériels, tout le monde peut espérer devenir 
riche un jour; c’est 1A malheureusement une simple perspective, une pure espérance. 
Voici une autre situation. Usant du droit de prescrire, j’ai commencé une prescrip- 
tion. La prescription terminée me donnerait un droit acquis. La prescription 
commencée me donne une expectative. De méme la jouissance d’un héritage auquel 
je suis appelé en ordre de succession est un avantage auquel je puis juridiquement 
prétendre sans que j’aie cependant l’assurance de sa future possession. Le jour ot 
mon espoir fondé d’obtenir la succession se réalisera, j’aurai l’avantage de posséder, 
en droit les biens constitutifs de l’héritage. Présentement, j’ai une expectative, 
qu'il ne faut pas d’ailleurs confondre avec un droit subordonné 4 une condition 
suspensive ou résolutoire: car sa réalisation ne me rendra nullement propriétaire 
de I’héritage A partir du jour od j’ai eu l’expectative. Si le législateur devait s’arréter 
désarmé devant toutes les expectatives, les lois nouvelles pourraient se trouver, sans 
raison suffisante, paralysées dans d’énormes proportions. C’est pourquoi on admet 
que l’autorité publique n’est pas liée devant les simples expectatives. Seulement, 
lorsque ces expectatives ont un caractére particuliérement grave, on voit souvent 
un sage législateur prendre transitoirement des mesures diverses pour les ménager, 
bien qu’il n’y soit pas rigoureusement tenu.” Descamps, La Définition des droits 
acquis, in 15 R. G. D. I. P., 388. 
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entirely dependent on the mere pleasure of those who might be in 
power, — such as might be rejected without giving just cause of impu- 
tation against the faith of those in office.” ” 

The cases of United States v. Santa Fé, 165 U. 8S. 675, United States 
v. Sandoval, 167 U. S. 278, and Zia v. United States, 168 U. 8. 198, 
decided under the Act of March 3, 1891,'* are all examples of situa- 
tions where the claimant’s interests were of such a contingent or un- 
certain nature that they could not have been judicially enforced in the 
courts of the ceding state at the time of cession. The first case involved 
the claim of the municipality of Santa Fé to the customary four square 
leagues, measured from the center of the plaza of the town, which were 
ordinarily granted to municipalities by Spanish officials, but which 
no records existed to show had been actually granted to the town of 
Santa Fé. The land in question was also claimed in part by other 
Spanish adverse grantees as well as by the United States Government 
which had established a military post within its limits. The second 
ease involved an interest of the same character. In each of these 
cases, involving difficult determinations as to the nature of the interest 
concerned, the court came to the conclusion that inasmuch as the 
claim asserted could not have been judicially enforced in the Mexican 
courts at the time of cession, it would not be upheld in the United 
States courts.'® The case of Zia v. United States, 168 U.S. 198, in- 


7 A legislative statement of what is believed to constitute the true rule of 
international law on this point will be found in the first provision of Sec. 18 of the 
Act of March 3, 1891, setting up a board of land commissioners to pass upon claims 
to land in California by virtue of any Spanish or Mexican grant or concession made 
prior to the acquisition of the territory by the United States. The enactment 
reads as follows: “First. No claim shall be allowed that shall not appear to be 
upon a title lawfully and regularly derived from the Government of Spain or Mexico, 
or from any of the States of the Republic of Mexico having lawful authority to make 
grants of land, and one that if not then complete and perfect at the date of the 
acquisition of the territory by the United States, the claimant would have had a 
lawful right to make perfect had the territory not been acquired by the United 
States, and that the United States are bound, upon the principles of public law, or 
by the provisions of the treaty of cession, to respect and permit to become complete 
and perfect if the same was not at said date already complete and perfect.”’ 

18 For the text of this act, see the preceding note. 

19 In Ainsa v. United States, 161 U. S., 208 at 223, the court said: “ But under 
the Act of March 3, 1891, it must appear, in order to the confirmation of a grant 
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volved the claim of the pueblo of Zia to the valley of the Holy Ghost 
Spring in New Mexico, the claimants asserting that from the founding 
of the pueblo they had considered it as their common pasture ground, 
and that they had been granted express permission to pasture their 
cattle therein by the Spanish Governor and Captain General in 1766. 
The United States Supreme Court, however, held that the claimant 
had acquired no more than a revocable license; and since this could 
not be enforced against the Mexican Government prior to the cession 
of the territory to the United States, the claimants held no interest 
which United States courts would recognize. These cases will be 
enough, perhaps, to show that a change of sovereignty does sometimes 
injure contingent interests of property claimants. 

On the other hand, a real property right, even though inchoate or 
merely equitable, will be enforced by the courts of the receiving state. 
The leading case on this point is Delassus v. United States (9 Pet. 117). 
In this case the claimant’s father held a concession of land in Upper 
Louisiana granted by the Spanish Government in 1795. At the time 
of the cession of Louisiana to the United States no legal title had passed; 
yet Chief Justice Marshall, who decided the case in the United States 
Supreme Court in 1835, confirmed the plaintiff’s title to the land, since, 
as he said, “The concession is unconditional; the land was regularly 
surveyed, and the party put into possession.” Everything had been 
done before the date of cession to perfect the claimant’s concession, 
which would be binding under the Spanish law; all that was lacking 
was a bare legal title, which the claimant could have demanded from 
the Spanish Government as of right. The United States Supreme 
Court, therefore, held that the plaintiff should not be deprived of 
his property rights by the fact that at the time of cession he held 
no legal title. ‘No principle is better settled in this country,” said 
Chief Justice Marshall, “than that an inchoate title to lands is 
property.” ?° 
by the Court of Private Land Claims, not only that the title was lawfully and regu- 
larly derived, but that, if the grant were not complete and perfect, the claimant 
could, by right and not by grace, have demanded that it should be made perfect 
by the former government, had the territory not been acquired by the United 


States.” 
2° This rule is laid down in many cases. For instance, in Mitchel +. 


F 
4 
" 
ity’ 
8 
& 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


IV. GRANTS ON CONDITION 


The second group of cases comprises those of claims to land held 
under a conditional grant. Here the succeeding government must 
clearly confirm title where the condition has been performed before 
cession; as clearly it may refuse to confirm grants where the time for 
the performance of the condition has expired before the cession, and 
the condition, whether express or implied, has been unperformed. The 
case of most difficulty is where at the time of cession the condition 
has been unperformed but the time allowed for performance has not 
yet expired. If the claimant in that case perform the condition after 
cession, may he then demand a confirmation of title from the new 
sovereign as of right; or may the new sovereign refuse to confirm 
such titles, on the ground that at the time of cession, the claimant’s 
interest was a mere contingent expectancy? The true rule of law would 
seem to be that the receiving state should have the right at the time of 
cession to declare that it will not allow under its jurisdiction and law 
the further completion of title by the performance of unfulfilled con- 
ditions, and will therefore grant titles only to such claimants as are at 
the time of cession substantially owners of the interest claimed. Where 
no such declaration is made, however, it would seem that the receiv- 
ing state should be compelled to perfect the titles of claimants who 
have in good faith performed after cession the unfulfilled conditions 
of their grants before the expiration of the time allowed in the 
condition. 


United States, 9 Pet. 711, where the question involved lands granted to the claimants 
by certain Indians and held without legal title, the court at p. 733 says: “* But it 
must be remembered, that the Acts of Congress submit these claims to our adjudica- 
tion as a court of equity; and, as often and uniformly construed in its repeated 
decisions, confer the same jurisdiction over imperfect, inchoate and inceptive titles, 
as legal and perfect ones, and require us to decide by the same rules on all claims 
submitted to us, whether legal or equitable. Whether, therefore, the title in the 
present case partakes of the one character or the other, it remains only for us to 
inquire, whether that of the petitioner is such, in our opinion, that he has, either 
by the law of nations, the stipulations of any treaty, the laws, usages and customs 
of Spain, or the province in which the land is situated, the Acts of Congress or pro- 
ceedings under them, or a treaty, acquired a right which would have been valid, if 
the territory had remained under the dominion and in possession of Spain.” 
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Such would seem to be the doctrine acted upon by the United 
States. In the treaty of Guadalupe Hidalgo between Mexico and the 
United States in 1848, the United States Government struck out 
Article 10 as proposed by the commissioners. ‘‘That article,” says 
Mr. Justice Brewer in Cessna v. United States, 169 U.S. 165 at 186, 
“not only contemplated binding this government to respect all grants 
which would have been recognized as valid by the Government of 
Mexico if no cession had been made, but also proposed to give to gran- 
tees who had failed to perform the conditions of their grants, and 
whose failure to perform might be deemed to have avoided the grants, 
further time to perform the conditions. By the rejection of this article 
this government distinctly declared that it did not propose to recog- 
nize any grants which were not at the time of the treaty of cession 
recognized by the Mexican Government as valid or any whose con- 
ditions, either precedent ‘or subsequent, had not been fully performed.” 
“Tn this respect,” the court adds, “the action taken was in harmony 
with the general rule of international law.” *! 

The principles governing grants on condition are illustrated by 
numerous United States decisions, particularly those affecting land 
granted in Florida by the Spanish Government before 1819. In United 
States v. Kingsley, 12 Pet. 476, a grant in 1816, on condition that the 
grantee build a mill on the land granted within six months, was refused 
recognition by the United States Supreme Court in 1838 on the ground 
that the express condition was never performed. This was followed 


| An example of a treaty expressly allowing the fulfillment of unperformed 
conditions after cession is the treaty of 1819 between Spain and the United States 
whereby the former ceded to the latter the territories of East and West Florida. 
Art. VIII of that treaty says: 

“ All the grants of land made before the 24th of January, 1818, by His Catholic 
Majesty, or by his lawful authorities, in the said territories ceded by His Majesty 
to the United States, shall be ratified and confirmed to the persons in possession of 
the lands, to the same extent that the same grants would be valid if the territories 
had remained under the dominion of His Catholic Majesty. But the owners in 
possession of such lands, who, by reason of the recent circumstances of the Spanish 
nation, and the revolutions in Europe, have been prevented from fulfilling all the 
conditions of their grants, shall complete them within the terms limited in the 
same, respectively, from the date of this treaty; in default of which the said grants 
shall be null and void.” 


4 
| 
4 


490 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


by a number of similar “mill grant’’ cases. In United States 7. Wig- 
gins, 14 Pet. 334, a grant which contained no express condition was 
refused confirmation by the United States Supreme Court because 
of the nonperformance of a condition (improvement and settlement) 
implied in the grant under the general regulations covering land grants 
laid down by the Spanish governor. On the other hand, where the 
compliance with the condition amounts to nothing more than a mere 
formality, the courts will frequently allow the performance of the con- 
dition after cession.” 

The United States Supreme Court has gone so far as to suggest 
that even where the claimant under a conditional grant has failed to 
perform the conditions contained in the grant, the receiving state 
should confirm his title if the reason for nonperformance is due to the 
acts of the ceding or receiving state itself. In the case of United 
States v. Arredondo, 6 Pet. 291, the grant was made upon condition 
that the grantees should settle and improve the land in three years, 
upon the failure to perform which the grant should become void, 
and upon the further condition that they should settle upon it 200 
Spanish families; no time was fixed for the performance of the 
latter condition. The first condition was duly performed within 
the time set; the second was never performed. Yet the court con- 
firmed title in the grantees, holding that performance of the second 
condition was excused, because it was rendered probably impossible 


2 In United States v. Clarke, 19 Pet. 167, the court confirmed a Spanish grant 
where the survey, which was necessary in order to confirm the Spanish title, had 
not been made until after the time of cession, the court affirming that “a concession 
on condition becomes absolute when the condition is performed.’ This case, 
however, should be read in the light of Article VIII of the treaty of 1819 between 
Spain and the United States (quoted in the preceding note). See to the same 
effect United States ». Hanson, 16 Pet. 194, where the court allowed the claimant 
to have a public survey of his land made after the cession, where the grant was 
specific and definite, and contained no conditions which had not been performed. 

One must be careful to distinguish this group of cases, where a perfectly definite 
tract of land has been granted, but the public surveyor has not yet fixed the boundary 
marks at the time of the cession, from the group of cases, to be next considered, 
where the grant conveys a specific number of acres or quantity of land without 
defining or fixing the position of the land, and at the time of cession the land has 
not yet been selected or surveyed. 
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by the acts of the grantor, the Spanish Government; and certainly 
immaterial to the United States.¥ 


V. INDEFINITE GRANTS 


The third group of land grant cases comprises those of indefinite 
grants and grants of a specified number of acres which were never 
located nor surveyed before cession. The fact that the lands have 
never been located rather than the fact that they have never been 
surveyed is the significant feature of these cases. Unlocated grants 
give the claimants no rights under the succeeding government. In 
O’Hara v. United States, 15 Pet. 274, the court refused to recognize 
any rights on the part of the claimant on the ground that the original 
grant, being indefinite in respect to the location and the extent of the 
grant, was therefore void on account of uncertainty. So in United 
States v. Miranda, 16 Pet. 153, where no order of survey had been 
made to identify the claimant’s tract, and “nothing was done to with- 
draw the land from the general mass of property, or to show what it 
was, which was to be withdrawn,” the court refused the plaintiff’s 
claim, holding that the original grant was too indefinite to locate the 


23 On p. 744 the court says: “The condition of settling 200 families on the land 
has not been complied with in fact; the question is, has it been complied with in 
law, or has such matter been presented to the court as dispenses with the performance, 
and divests the grant of that condition? It is an acknowledged rule of law, that if 
a grant be made on a condition subsequent, and its performance become impossible 
by the act of the grantor, the grant becomes single. We are not prepared to say 
that the condition of settling 200 Spanish families in an American territory has 
been, or is, possible; the condition was not unreasonable or unjust, at the time it 
was imposed; its performance would probably have been deemed a very fair and 
adequate consideration for the grant, had Florida remained a Spanish province. 
But to exact its performance, after its cession to the United States, would be demand- 
ing the ‘summum jus’ indeed, and enforcing a forfeiture on principles which, if not 
forbidden by the common law, would be utterly inconsistent with its spirit. If 
the case required it, we might feel ourselves, at all events, justified, if not compelled, 
to declare, that the performance of this condition had become impossible, by the 
act of the grantors—the transfer of the territory, the change of government, 
manners, habits, customs, laws, religion, and all the social and political relations of 
society and of life. . . . Our decree must be in conformity with the principles of 
justice, which would, in such a case as this, not only forbid a decree of forfeiture, 
but impel us to give a final decree in favor of the title conferred by the grant.” 
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lands with certainty. ‘Identity is essential for the latter (7.e., owner- 
ship),” says the court at p. 159, “‘and has uniformly been, . . . when 
it has confirmed Florida grants inchoate or complete.” ** In Dent 
v. Emmeger, 14 Wall. 308, where the claim of the plaintiff in error was 
“totally undefined and uncertain as regards its outboundaries,” the 
court refused to recognize the claim because of its unenforceability 
under the Spanish law, the court holding: 


Inchoate rights such as those of Cerre were of imperfect obligation 
and affected only the conscience of the new sovereign. They were not 
of such a nature (until that sovereign gave them a vitality and efficacy 
which they did not before possess) that a court of law or equity could 
recognize or enforce them. 


VI. VOID GRANTS E 

The last type of land grant cases seems clear. 
Where the original grant was void for lack of authority in the } 
grantor or lack of ownership in the lands which the grant purported 
to convey, or for any other reason, the succeeding government will : 
refuse to recognize any rights on the part of the claimants. In United ‘a 


States v. Reynes, 9 How. 127, the United States refused to recognize 
the validity of a grant in Louisiana made by Spain after Spain’s ces- 
sion of Louisiana to France, and before France’s cession of the terri- 
tory to the United States. In United States v. Sutler, 21 How. 170, 
the United States refused to recognize the validity of a grant of land 
in California made in 1845, before the Treaty of Guadalupe Hidalgo, 


*% The general doctrine of the courts in regard to these indefinite land grants is 
summed up in United States ». Miranda, 16 Pet. 153, at p. 160 as follows: “ Indeed, 
the settled doctrine of this court, in respect to these Florida grants, is, that grants 
for lands embracing a wide extent of country, or within a large area of natural or 
artificial boundaries, and which granted lands were not surveyed before the 24th of 
January 1818, and which are without such designations as will give a place of begin- 
ning for a survey, are not lands withdrawn from the mass of vacant lands ceded to 
the United States in the Floridas; and are void, as well on that account, as for 
being so uncertain that locality can not be given to them.” Cases to the same 
effect are United States ». Smith, 10 Pet. 324; United States v. Forbes, 15 Pet. 172; 
Buyck »v. United States, 15 Pet. 214; United States ». Delespine, 15 Pet. 318; Dau- 
terive v. United States, 101 U. 8S. 700; Ainsa v. United States, 161 U. S. 208; Muse 
v. Arlington Hotel Co., 68 Fed. 648. 
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by Micheltorena, who had been driven by a revolt from his capital, 
was not in the peaceful exercise of his official authority, and was shortly 
after compelled to abdicate. In United States v. Rose, 23 How. 262, 
the same facts are again reviewed, and the former decision confirmed. 
In More v. Steinbach, 127 U. 8. 70, the claimant was denied recogni- 
tion by the United States of his claim for lands in California because 
the Mexican alcalde who purported to perfect his title by giving him 
‘judicial possession”’ acted without lawful authority. An interest- 
ing case involving the Georgia-Florida controversy is presented by 
Coffee v. Groover, 123 U.S. 1. Here, a grant made by the State of 
Georgia to land which was situated in a territory claimed by both 
Georgia and Florida, but which was later determined to belong to 
Florida, conflicted with a grant to the same land made by the State 
of Florida. The court held that “where a disputed boundary between 
two states is adjusted and settled, grants previously made by either 
state, of lands claimed by it, and over which it exercised political juris- 
diction, but which, on the adjustment of the boundary, are found to 


% It should be remembered, however, that grants made by officers of the ceding 
state, even after cession, may be valid, if the receiving state authorized or later 
ratified such action. In Ely’s Adms. v. United States, 171 U. S. 220, at pp. 231, 
232, the United States Supreme Court says: 

‘It is doubtless true that a change of sovereignty implies a revocation of the 
authority vested by the prior sovereign in local officers to dispose of the public 
lands. And yet we think that rule is not controlling in this case, for the new sover- 
eign made an order continuing the functions of the local officers, and one of those 
local officers making a sale in accordance with the provisions of the prior laws caused 
the money received therefrom to be paid into the treasury of the new sovereign, 
and that sovereign never returned the money thus received nor challenged the 
validity of the sale thus made. This is not a case in which the local officers attempted 
to dispose of public lands in satisfaction of obligations created by the former sover- 
eign but one in which a sale was made for money, and that money passed into the 
treasury of the new sovereign. 

“It would seem not unwarranted and unreasonable to refer to the familiar 
rule that where an agent, even without express authority, makes a sale of the property 
of his principal, and the latter with full knowledge receives the money paid on 
account thereof, his retention of the purchase price is equivalent to a ratification of 
the sale. Wedo not mean, however, to state this as a general proposition controlling 
all municipal and governmental transactions, but as only one of the circumstances 
tending to strengthen the conclusion that these acts of the intendant were not mere 
usurpations of authority, but were in the discharge of duties and the exercise of 
powers conceded to belong to his office.” 
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be within the territory of the other state, are void, unless confirmed 
by the latter state; and such confirmation can not affect the titles of 
the same lands previously granted by the latter state itself.”” Numer- 
ous cases of a similar nature, which it seems hardly necessary to cite, 
may be found in the books, all deciding that the receiving state is under 
no obligation to recognize grants made by the ceding state which were 
void at their inception. 

Perhaps the most interesting group of these cases are grants made 
flagrante bello. Where the whole or a portion of a state declares its 
independence, grants made within that sta’e during the ensuing war 
of independence by the sovereign state which fails will be considered 
by the other as void. In Harcourt v. Gaillard, 12 Wheaton 523, the 
United States Supreme Court refused to regard as valid a grant to 
American land made by the British governor of Florida after the decla- 
ration of American independence. In much quoted language the court 
there lays it down that “War is a suit prosecuted by the sword: and 
where the question to be decided is one of original claim to territory, 
grants of soil made flagrante bello by the party that fails, can only 
derive validity from treaty stipulations.’”” The rule of Harcourt ». 
Gaillard, however, is only applicable in a war in which two states are 
disputing the title to a given territory, and each claiming it legally as 
its own. ‘Where the title of the sovereign in possession is admitted, 
and the war is waged to compel him to cede his title or relinquish it, 
the rule is different, and such sovereign may convey his property dur- 
ing the war so long as he prevents his adversary from securing posses- 
sion thereof, and the conveyance is made in good faith and not for 
the purpose of preventing his adversary from securing said property.” *® 


* In the Treaty of Peace of 1783 Great Britain did not grant to the United 
States its independence, but recognized as valid the Declaration of Independence of 
1776, and the consequent sovereignty of the American States as dating from that 
event. A situation such as this has a very different effect upon the validity of land 
titles granted during the war from cases where by the treaty of peace the ceding 
state grants or cedes the territory in question to the receiving state. A case of the 
latter kind occurred in 1898, when Spain by the definitive treaty of peace with the 
United States ceded to the latter the Philippine Islands. Here, although Spain 
failed to win the war, up to the time of the signing of the peace treaty grants of 
land in the Philippine Islands made by the proper Spanish authorities where no 
fraud appeared, would be prima facie valid, and those made by the United States 
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VII. CONCLUSION 


It will be evident from the foregoing discussion that the courts of 
the United States have worked out a fairly consistent body of law 
concerning the effect of change of sovereignfy upon the private owner- 
ship of land. There can be no question that United States courts will 
not allow a mere cession of territory to the United States to injure or 
abrogate vested rights of land ownership, legal or equitable, held by 
individuals at the time of cession. It is equally clear that United 
States courts will feel free to disregard mere expectant rights which 
could not have been enforced as of right in the courts of the ceding 
state. Grants which were unenforceable before cession either because 
of unperformed conditions, or because of the indefiniteness of the 
grant, or because of the want of power in the granting officer or imper- 
fection in the grant itself, will clearly not be upheld by United States 
courts. 

This body of law seems so reasonable and so equitable that it is 
gratifying to note that the principles upon which it is founded are 
not confined to this side of the Atlantic. In England the courts have 
repeatedly quoted the Percheman case and approved the rule of law 
which it expresses. The rule is cited with approval by Calvo, and 
seems to be generally accepted as a correct rule of international law.’ 


occupying forces would be prima facie void. The military occupant is deemed to 
acquire only a “usufruct”’ in immovables owned by the invaded state, and should 
safeguard the capital and administer such property “in accordance with the rules 
of usufruct.’”’ See 1907 Hague Convention concerning the Laws and Customs of 
War on Land, Regulation No. 55. 

27 Calvo in his Droit International (5th ed.), Vol. 4, p. 399, secs. 2478, 2479 
says: ‘La conquéte, nous l’avons déjA démontré, change les droits politiques des 
habitants du territoire et transfére au nouveau souverain la propriété du domaine 
public de son cédant. 

“Tl n’en est pas de méme de la propriété privée, qui demeure incommutable 
entre les mains de ses légitimes possesseurs. ‘Ce serait violer un usage qui a acquis 
force de lois entre les nations modernes,’ dit le juge Marshall 4 propos de la transla- 
tion d’un pays d’une souveraineté A une autre,’ ce serait outrager ce sentiment de 
justice et de droit reconnu par tous les peuples civilisés que d’ériger en régle générale 
la confiscation de la propriété privée et d’annuler les droits particuliers. Le sol 
voit se rompre et changer les liens qui l’unissaient 4 |’ancien souverain; mais les 
relations mutuelles des citoyens et leurs droits de propriété subsistent intacts.’ 

Ce principe de droit international et de haute équité a été sanctionné par tous 


| 


496 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


In France it is similarly approved.*® The German law is built upon 
the same general principle.*® It is likewise found in the Italian 


les tribunaux qui ont été appelés A en faire l’application. C’est qu’en effet la base 
en est essentiellement rationelle et logique. La conquéte définitive du territoire 
met fin 4 la situation créée par la guerre pour y substituer les relations de paix et 
de bonne harmonie; et dés que l’administration militaire a achevé son réle, l’autorité 
et le gouvernement civil reprennent le premier rang pour faire prévaloir de nouveau 
les régles du droit commun. Ov !’Etat puiserait-il donc le pouvoir de confisquer la 
propriété de ses nouveaux sujets, que le fait d’avoir été des ennemis ne peut rendre 
indéfiniment punissables? Le conquérant n’a pas seulement le devoir strict de 
respecter les droits acquis; il est encore moralement tenu de chercher par tous les 
moyens en son pouvoir 4 en garantir le maintien et 4 en améliorer ou A en faciliter 
l’exercice. 

“Le jurisconsulte américain Marshall, en traitant cette question spéciale, fait 
remarquer avec raison que par le mot propriété privée il faut entendre une possession 
reposant sur un titre entouré de toutes les garanties légales, complétement valide; 
sanctionnant des droits acquis et des obligations ayant force de loi.” 

*% Gidel, in his Des Effets de l’annexion sur les concessions, page 90, says: ~ La 

jurisprudence américaine, qui a consacré ce principe de |’inviolabilité de la propriété 
privée dans une foule de décisions, s’est distinguée par la maniére particuli¢rement 
large dont elle l’a entendu. ‘Ce serait violer un usage qui a acquis force de loi 
entre les nations modernes,’ dit le juge Marshall en des termes qui se trouvent 
reproduits dans tous les arréts ultérieurs de la Cour supréme des Etats-Unis relatifs 
& la matiére, “ce serait outrager ce sentiment de justice et d’équité reconnu par 
tous les peuples civilisés que d’ériger en régle générale la confiscation de la propriété 
privée et d’annuler les droits des particuliers. L’allégeance des sujets se trouve 
modifiée: leurs rapports avec leur ancien Souverain se trouvent rompus; mais les 
relations respectives des citoyens entre eux et leurs droits de propriété subsistent 
intacts.’ Telle fut la doctrine appliquée sans interruption par la Cour supréme A 
propos des annexions de la Louisiane, de la Floride, de la Californie, du Texas, c’est- 
a-dire au moment du grand développement territorial de la République américaine. 
. . . Les obligations dérivant de la seule équité devaient étre protégées par le droit 
international autant que celles que dérivaient de titres strictement légaux. 
La Cour de cassation frangaise a, elle aussi, entendu dans un sens trés libéral |’applica- 
tion de ce principe de I’inviolabilité de la propriété privée. Elle n’a pas sanctionné 
seulement les droits de propriété naissant au profit de particuliers de contrats passés 
entre eux. Elle a formellement reconnu et protégé les droits acquis par des individus 
sur le domaine public de I’Etat annexé. . . . Mais les aliénations antérieures A 
l’annexion, que le Souverain avait le droit de consentir sous la loi alors en vigueur, 
doivent étre respectées aprés l’annexion. Et les tribunaux doivent respecter les 
droits acquis sur ce domaine par les particuliers avant |’annexion.’’ See also an 
article by Pierre Descamps in 15 R. G. D. I. P., 385, where the above passages are 
cited and commented upon. 

29 The law of Germany is set forth by Huber in his excellent treatise on Staaten- 
succession: “Ist es unbestritten dass die subjektiven Privatrechte, soweit sie wohler- 
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law.*° It seems fair to assume, therefore, that the general principles 
underlying the decisions of the United States land cases are not of 
purely local extent, but are principles of international recognition and 


validity. 
Francis B. SAYRE. 


worbene Rechte sind, von dem Wechsel der Staatsgewalt nicht betroffen werden” 
(p. 57). See also references there cited. 

3® See Fiore, Droit International (transl. by Antoine), p. 150, sec. 154: “ L’Etat 
cessionnaire sera tenu de respecter les droits acquis par les particuliers relativement 
au territoire cédé et aussi les droits acquis par les fonctionnaires publics en vertu de 
l’exercice de leurs fonctions sur le territoire cédé. 

Cette régle est applicable aux droits qui peuvent étre considérés comme acquis 
d’aprés les principes du droit commun, mais non aux expectatives, ni aux actes de 
jouissance basés sur |’abus ou sur le consentement implicite de I’Etat cédant.” 
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SOME REFLECTIONS ON THE PROBLEM OF A 
SOCIETY OF NATIONS 


A THOUSAND peace proposals doubtless could be accounted for 
in the last five hundred years. Some of them for one reason or an- 
other are famous. Dubois, Crucé, Podebrad, Henry IV, Rousseau, 
Kant, Bentham, Penn, Ladd, are names in this connection quickly 
recalled to memory. 

Now why did all these proposals fail to be heeded by war-weary 
humanity? Two reasons may be given: first, for the most part they 
were paper proposals; there was not sufficient driving power behind 
them; they were written out, the ink dried, and the task was done. 
No more can a peace proposal organize itself on paper than can a 
corporation manufacture steel billets with a red-ribboned charter. 
There must be responsible and powerful initiative, and this initiative 
must come from a state. Of course, every paper proposal helps to 
fertilize the ground against the time when nature in its blind way is 
ready with a favorable wind to implant the germinal substance of a 
harvest, be it only of thistles or ragweed. 

A romantic view of life has it that law grows, that it can not be 
created. Another similarly romantic allied notion is that man is a 
product of the earth like a plant. We would not deny the element of 
truth in these views which flourish or have flourished in the shadow 
of great names. But is not there something of one-sidedness in this; 
is not there some exaggeration? Does not destiny hold out some 
encouragement in the achievement of metaphysical purpose, of final 
ends, to the use of man’s creative intelligence as a part of the process? 


It is fortunate for these reflections that on this philosophical jousting- 


ground, the beliefs, the practices, habits, and experiences of most 
men are often — or seem to be — favorable to effort. 
A second reason why these proposals have failed is that they were 
all clearly impossible, as unreal as ghosts for the man of sound nerves. 
498 
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They were part and parcel of a philosophy of morality and law with 
twin roots of that great intellectual phantasm, natural law, and of 
that powerful emotional force in the world, religion. The one ruled 
by force of reason (based on false and unreal premises), the other 
governed by excommunication. The essence of this philosophy was 
that there is an ‘‘ought”’ and a “‘should” superior to human nature. 
Let us hasten to say that we are not here concerned with the question 
as one of pure ethics. If there is an ethic, no doubt there is also an 
“ought.” It is equally clear that when there is law in the Austin- 
ian sense, there is also a form of ‘‘ought’’ which is better translated 
“must.”’ There may be, for anything we have to assert to the con- 
trary, an “ought” and “should” outside of human nature; but there 
is, it is submitted, no “‘ought” or “should” in human nature. 

The special vice of peace proposals has been to attempt the im- 
possible task of putting into human nature what is not there and what 
can not be put there. The effort, therefore, has been — contrary 
to what long since was taught by Aristotle — to have states and na- 
tions do what they ought to do instead of attempting to discover what 
under given conditions they may be led to do. Here, the problem of 
“ought” as an ideal will have its proper place as a part of the psychic 
composition of peoples and states, but as a part only among a variety 
of other elements of which pure egoism unrestrained by moral duty 
is not the least. 

If peace proposals are ever to succeed, the whole point of view 
must be revised. An effort must be made to estimate the impulses 
and directions of the social mind, and to act in accordance with these 
impulses regardless of their ethical bearing. The only theoretically 
workable alternative is the imposition of force, — and this in turn 
is practically impossible, because the necessary mass of power probably 
can not be organized. 

The peace proposals of recent years continue to be infected with 
the fatal germ of piety; but already a number of discussions have 
clearly shown insight and understanding of the essential difficulties, 
by avoiding confusion between the possible and the desirable. Most 
of those thinkers who have reached the right road, it is needless to 
say, are pessimistic of success, and we think properly so. It rarely 
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has entered into a concrete scheme for peace to consider life as it really 

is — a perpetual conflict of forces. This struggle is never ended either 
within or without the state. In this turmoil of action and reaction 
even states are simply the phenomena of the underlying forces, the 
expression which is apprehended by the senses. Perhaps less is 
known of the nature of these forces than of anything else in the field 
of sociology. 

The attitude to which reference is made ignores the necessity of 
explanation and even the thing itself. State organizations are re- 
garded as static ideas to be dealt with at a peace conference as beyond 
the fate of change or the processes of life and death. It is interesting 
here to compare the map of Europe at the end of each century since 
the Christian era. As every one knows, there have been repeated 
alterations in the political, ethnic, and economic situation. 

Would peace advocates regard each and all of these violent changes 
as undesirable? In other words, would it have been better from some 
point of view not yet disclosed by peace proposals, at some point in 
the process of flux, that the world should have been tranquilized? 
If so, at what point should the graveyard of peace have been 
established? 

No doubt this way of putting the question is unfair. No one 
desires to make a graveyard of the world whether by means of war 
or peace. It is not necessary to go to extremes. The intelligent 
peace advocate will admit that nothing stands; that change is inevi- 
table; and he will say that he does not object to changes of political 
maps, if the element of brute force is eliminated. The answer will 
seem decisive. 

It will, however, entirely overlook the hard fact that humanity 
has not yet discovered any method by which, except within the state, 
and there only relatively, brute force can be avoided in extreme cases 
of conflict. The arbitral function of state justice was not an inven- 
tion which rapidly spread from one tribe and nation to another by 
imitation. It was a slow and painful growth. The fact that it was 
only about a hundred years ago that wager of battle was formally 
abolished in English private law is simply one of many indications of 
the proximity to our age of private vengeance and the blood feud. 
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Is a world federation possible? The question under consideration 
is not if a world federation will be realizable after the efflux of cen- 
turies or millenniums, but will a world federation be a practical program 
as a part or as a sequel of the settlement of the present war when it 
shall have run its course? Even the limited answer which will be 
attempted must depend on the character of that settlement. If the 
settlement is such as to leave deep-seated grievances — whether ill- 
founded or not — in the heart of a powerful state, the probabilities 
of future war will cancel the possibilities of peace. Such grievance 
may be also a serious stumbling-block to the creation of any sort of 
international federation. 

A celebrated modern instance proves the point. In 1871 Germany 
by force separated Alsace-Lorraine from France. France has not 
forgiven or forgotten, and France continued to be a powerful state. 
A treaty of peace did not wipe out this deep-seated grievance. The 
tongue consented, but the mind revolted. It is true that Kant in 
his Entwurf zum ewigen Frieden, taught that there should not be a 
hidden reservation of future war as to a matter adjudicated by treaty. 
Neither this benign and thoroughly legalistic precept nor the treaty 
of adjudication has been sufficient after a lapse of nearly fifty years 
to destroy in the minds of French statesmen and of many inhabitants 
of the lost provinces a feeling of irreparable injury. 

A world federation is possible if too much is not expected. We 
have already what is a world federation in the Postal Union. A fed- 
eration as such for various purposes is clearly realizable; but a federa- 
tion with any kind of a program involving something more than 
arithmetic and accounting must be considered at the outset to be of 
questionable present utility even if such a federation could be formally 
organized. 

A good illustration of the difficulty is afforded by the Hague Con- 
vention on Bills of Exchange and Promissory Notes. There was 
sufficient good will, and the subject itself was emotionally colorless, 
but complete agreement, chiefly because of two forms of legal habits 
which could not be reconciled, was impossible. The law of bills of 
exchange is par excellence a field where a distribution and evaluation 
of interests does not appear. It is a department of law essentially with- 
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out justice. Regulation is sufficient. For the merchant and banker 
it is indifferent (having regard for convenience) whether an indorser, 
for example, can be bound by one ceremonial or another. And yet 
the opposing camps could not agree on what after all was only ccre- 
mony, because these rituals had in certain particulars become a part 
of differing folkways. One camp would cut slices from the sacrificial 
bullock making a double fold with raw collops; the other would have 
triple folds with Lesbian roots brayed in a mortar. 

If this thing was impossible, how much more impossible is a per- 
manent international court, a league of conciliation, a league to en- 
force peace, or any other sort of league which is to make nations and 
states good, pious, and, especially, unwarlike? No one knows. That 
the Treaty of Westphalia and that the Holy Alliance (a propitious 
name!) did not harmonize the world afford nothing but bad examples. 
Like cases at law, they are worth no more than their facts. 

When we ask if a world federation is possible, we mean, of course, 
will it be usefully realizable when the slaughter-house episodes which 
are hardening the entire world to the most robust ideas will have ended. 
We must answer that we do not know absolutely; but the background 
of our information of what group human nature is constituted leads 
us to think that the idea is prima facie unworkable. That, of course, 
the idea eventually, in some hundreds or thousands of years, will be 
realized admits of no element of rational doubt. 

That the problem of realization at this time — at the end of the 
present war — admits of doubt is sufficient to justify any effort made 
to solve it, even against the overwhelming probabilities which forbid 
expectation or even hope. The future day of accomplishment at least 
will be hastened by years or centuries by the efforts of the many in 
the present. There can be little doubt that all civilized states would 
gladly embrace the opportunity to end war if their vital interests could 
at the same time be secured; or, more accurately, if the various states 
could be convinced that by an arrangement other than resort to arms 
their natural powers of development would not be subjected to arti- 
ficial and disadvantageous limitations. There seems to be a view, 
it is,true, not alone expressed by isolated individuals in Germany, 
that ‘‘the sterilization begotten of a long peace is as much the nemesis 
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of a nation as the vainglory of a Napoleon.’”’ There seems to be a 
view, it must be acknowledged (and one does not need to resort to 
the Machtpolitiker Clauss Wagner to find it), that “war is necessary 
to mankind; and that all history shows it to be inevitable.” It is 
difficult to believe, however, that this view is representative in any 
country of the thought of but a small minority. This is not to deny 
the undeniable, that the imperfections of human nature and the lack 
of international organization have in combination made war inevi- 
table, or that perpetual struggle and competition have been an im- 
portant factor —a factor not to be eliminated this side of Nirvana 
— in social and political development. 

For an understanding of the problem something would be gained 
by an inspection of the field of private law in its evolution. There 
are certain striking similarities between states and clans. There 
also is an important difference in that there is not found among states, 
as among most contiguous clans of primitive law, blood relationship 
which of itself leads by a natural process to tribal organization, and 
later to a folk system. There is another feature peculiar to state 
relations in the modern age, in that the arbitral idea, which does not 
normally appear in primitive law antecedent to the era of tribal chief- 
tainry, is highly developed and very commonly practiced by states. 
According to Darby, there were six arbitrations in the eighteenth 
century, 471 in the nineteenth century, and 63 from 1900 to 1903. 
The increased ratio continued to be maintained up to the beginning 
of the war. The character of the development is shown by the record 
of the cases decided by the Permanent Court at The Hague and the 
matters referred to Commissions of Inquiry under the Hague Con- 
vention of 1907. 

These two anomalies in the present relations of states —a clan 
organization without inter-clan blood ties and the development in 
that low order of social organization of the arbitral idea — indicate 
that the relations of states are sui generis and that the usual evolu- 
tionary development, which seems to govern social organization and 
the growth of private law, will not necessarily determine the organiza- 
tion of states. The composition-system stage has ethically and in- 
tellectually long been passed, while at the same time the primitive 
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remedy of pignoris capio or reprisal remains a standard resort in inter- 
national law. The civitas maxima is also by the same reasoning beyond 
the range of possibility. And, as the relations of states are sui generis, 
so also will their organizations be sui generis. An inspection of primi- 
tive institutions will, however, be valuable in showing what may be 
expected of the future. 

The crucial question is whether a society of nations may be suc- 
cessfully organized without first passing through the series of phases 
which regimented savage and barbarian societies. In savagery, the 
regimentation, according to Powell, is families organized into clans 
(reckoning kinship in the female line), and clans sometimes into tribes 
(reckoning kinship in the male or female line together with affinity), 
and tribes into confederacies. In barbarism, according to the same 
authority, the series is families, gentes (reckoning kinship in the male 
line), tribes, and confederacies. It is clear that if the evolution is to be 
the same, an intermediate step must be accomplished before confed- 
eration can be attained, or that a substitute must be found. The ana- 
logues representing the differences between clans and gentes do not 
readily appear, while other features, such as similarity of law, lan- 
guage, and political forms, trade relations, etc., may perhaps be found 
as representatives of some of the characteristics of primitive regi- 
mentation. The organization of the British Empire, treaties of mutual 
support in war, and intermarriage among royal houses are facts which 
clearly show the tendency of states to break the narrow barriers of 
independent clan organization. Only a detailed study of tribal society 
and a like study of modern societies to discover similar or analogous 
functions and forms would suffice to project clearly the path and in- 
tensity of the natural evolution toward the realization of a confederacy 
of states. In the meantime, however, this natural process of develop- 
ment may perhaps be aided and abbreviated by conscious efforts. 

What is the present maximum possibility of world organization? 
To answer the question, one may speculate, and as mere speculation 
one guess may be as good as another, depending on one’s bent of mind. 
The hopeful man will not stop short of a revised United States Con- 
stitution with seven articles and a Bill of Rights, to which should be 
superadded a Declaration of Independence from Human Nature. 
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Less hopeful minds will suggest some form of a Coercive League of 
Arbitration of Liberal Nations, or, diminuendo, a Council of Concilia- 
tion, ete., ete. It is likely enough that any plan will fail for concrete- 
ness of any kind and that no plan devised by the wit of man will achieve 
its planned purpose. If it succeeds, its success will be lost beyond 
recovery in a heterogeneity of ends. 

What then is the maximum possibility? The answer may be given 
after the fashion set by the Delphic oracle, as the minimum possi- 
bility. The minimum possibility is a world organization not with a 
plan, but a world organization with a purpose — the purpose of find- 
ing a workable substitute for the costly and cumbersome appeal to 
arms. 

If the United States should invite the powerful states of the world 
to a conference in the United States and should put at the disposal 
of this conference, say a hundred million dollars, to take such steps 
as a permanent conference as it might find desirable and possible to 
eliminate the function of force in the adjustment of interstate con- 
cerns, is there any reason to believe that any one of the forty-odd 
sovereign states would not gladly respond, if the sending of official 
representatives involved no actual delegation of power but simply 
the sending of agents with power to assist in formulating proposals? 
Yes, it is entirely possible that the bruises of war unforgotten and 
unforgiven would cause a now enemy state or group of states to stand 
apart. It is also possible that a state would, because of what may 
fall from the lap of war, rather reserve the resort to club law until it 
was more favorably circumstanced. The possessor is willing to invest 
possession with the title of ownership, but the disseizee has no respect 
for a statute of limitations whether short or long. This much of the 
possibility concerns future events, and the answer must lie with the 
prophet and the soothsayer. 

The necessary good will, the initiative, and the justifying results 
have already twice been demonstrated in the Hague Conferences of 
1899 and 1907. The first conference represented twenty-six of the 
Powers, and the second represented all the sovereign states except 
Abyssinia, Costa Rica, and Honduras, a total of forty-four Powers. 
There was lacking, however, a feature in these conferences highly 
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essential to achieve the quickest and largest measure of results. They 
were temporary organizations. The first Hague Conference finished 
its conference work in little more than two months (May 18, 1899, 
to July 29, 1899). The second conference sat about four months 
(June 15, 1907, to October 18, 1907). A remarkable volume of work 
was dispatched, but it is safe to say that not one of the fundamental 
problems was solved. The event speaks for itself. Nor will these 
essential, these basic problems be solved by a third Hague Conference, 
or a fourth, or a fifth. No temporary organization can accomplish 
the great task. Nor does the plan of formulating and exchanging treaties 
offer much encouragement. Many illustrations in primitive law might 
be instanced to show the high necessity of personal face-to-face par- 
ticipation in legal transactions. International peace can not be or- 
ganized merely by exchanges of papers. There must be an organization, 
and this organization must be a permanent one. It is an illusion to 
suppose that a drafting of “principles” is either necessary or effica- 
cious. The important thing is not what is said, but what is done. 

The United States as the richest state is so circumstanced that 
it may achieve in its own policies a greater measure of altruism than 
any other great Power. The United States is not a nation state, and 
while doubtless subject to competitions for influences among its racial 
elements in state policy and action, is less subject to purely racial 
forces than any other comparable state. Centuries will elapse before 
its present heterogeneous population can be fused to an indisputably 
predominant type. Its undeveloped resources are so great that many 
decades will pass before it will feel the vital necessity of expansion. 
The United States has less to gain in a material sense and less to lose 
in a similar way by a successful organization in the ways of peace than 
any other country. This does not remove us from the outlook of pres- 
ent or future danger from other states; but it does make it possible 
to look upon the United States, prejudice apart (and it never is apart), 
as the least dangerous of states measured in terms of relative power 
in such egoistic material interests as wou!d likely be asserted by war 
against others. 

Assuming that a world organization for peaceable competition is 
desirable, the United States is the only country which after the war 
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can take the initiative of calling a conference. The conference should 
be held in the United States because of the psychological advantages 
which attach. A democratic social atmosphere, an intermediate 
position between the Orient and Occident, and aloofness from the 
complicated influences of European politics, are advantages which are 
quickly apparent. It is, therefore, fitting and desirable that such 
an organization should be nurtured within the domain of this the 
most powerful and the most altruistic of states. 

The conference of delegates should have no actual power; and 
they would then differ in no way from a voluntary conference of dele- 
gates, except that they would be official representatives of their respec- 
tive governments, proceeding to organize in a permanent way for the 
consideration of a specific problem, with ample means to do the work 
for which they were organized. They might be likened to a common- 
law jury which is locked up in the juryroom until it is ready to bring 
in a verdict. 

The position of such a conference is, however, better described 
by another example of which it is an almost exact counterpart — the 
Conference of Commissioners of Uniform State Laws. First of all, 
that body is a permanent organization. The commissioners are officially 
appointed in the several States, with financial support; and they are 
in effect intermediaries between the various States in the matter of 
standardizing legislation. They have power only to propose legis- 
lation; but the practical result which they have achieved is such that 
in scientific importance it seriously rivals, if it does not even over- 
shadow, the entire bulk of independent efforts of the various States 
acting on their own initiative in the same period of time. 

There is a manifest difference between standardizing existing 
institutions and creating new institutions; but it might be hoped 
that the disadvantage would not be more than one of proportion meas- 
ured by the relative difficulties of the work to be done. If that much 
could be asserted — and it is by no means certain — such an organi- 
zation would in some years exhibit results justifying its existence. 
The accomplishments of the two Hague Conferences warrant a large 
measure of reasonable expectation. 

The scope of such an organization, therefore, would be to study 
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the problems of conflicting state interests and to attempt to work 
out plans upon which it could agree, for submission to the states of 
the world. It should have ample means to lay its proposals before 
the legislatures of the world for ratification; and it is fair to expect 
that any proposal agreed upon would have the greatest weight, es- 
pecially in the countries where the delegates of those countries had 
already given their approval. 

As the delegates should be without actual power, although of am- 
bassadorial rank and privilege, so also they should be without limita- 
tion. Either the giving of power or the stating of limitation would 
be injurious if not destructive. There must be no advance program. 
This is necessary on two grounds: first, because no program could 
be fixed in advance; and second, because it will further the objects 
of such an organization — which is to be permanent — if it learns to 
overcome difficulty by first dealing with nonessentials. Any one with 
a little ingenuity can of course outline a neat plan of organization; 
but this must be the task of the organization itself. It must learn to 
work, and the problems of organization are the most harmless things 
it can undertake. When those problems are solved, the organization 
will understand itself and will be able to attack greater difficulties. 

When the preliminary tasks have been adjusted — of the language 
or languages to be used, the place of meeting (an internationalized 
domain), officers, sessions, and general routine — other problems 
will at once appear. Among the earliest will be what is always earliest 
in legal evolution, the settlement of existing disputes. When diffi- 
culties arise, an international organization will be in the field whose 
special care it is to avoid armed conflict. This organization with its 
great intellectual prestige and great moral force will find a way to 
offer its service. Out of continued exercise of its arbitral functions, 
if successful, there will grow up, not as an artificial, made-to-order 
creation, but as a spontaneous and natural consequence, a world court. 

How slow and painful the process has been of development of the 
judicial establishment has been attested in the history of all nations. 
Rome, with a racial genius for law, was the most successful of all in 
early achieving the suppression of the blood feud. But by what magic 
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and dispatch prevailed, but by one of the most singularly cumbersome 
and complicated methods ever observed in the history of law. This 
was the magic. Human nature was thwarted by indirection. The 
ordo judiciorum of the Romans can not be understood as a system of 
justice; it was a system of human nature. 

The judicial function, therefore, will be the earliest to develop. 
It has been the central thought in modern times in peace plans, and a 
great deal of valuable thought has been devoted to it in recent years 
by various experts in civil and international law. The necessary 
ideas are already in stock, and no irremediable difficulty need be antic- 
ipated in organizing in time a permanent court of permanent judges 
with cognizance of matters of law as distinguished from matters of 
legislation. The functions of a court in the strict sense must not be 
confused with the functions of an arbitral board, of a commission of 
inquiry, or of a board of conciliation. Much will be gained in keeping 
these functions separate, at least theoretically. Even before the 
rudiments of a court can be established, such an organization will 
develop an executive head and an executive council. It is not too 
much to expect that within a limited time it will develop in form the 
organs of an efficient governmental body without, however, possessing 
governmental power. There will be an advantage in this, since the 
states of the world will in the course of years find that much of their 
mistrust of others is without foundation; they will learn to coéperate 
internationally; and they will discover by repeated experiences that 
there are solutions in the ways of peace for most of the great problems 
which are provocative of war. 

Logically, one might go on to show that with an organization of 
conspicuous intellectual and moral influence representing the best 
of the ability of each independent state, with a record of achievement, 
avoidance of armed conflict, and successfully elaborated proposals 
which remove or tend to remove the causes of conflict, the next step 
would be to invest this great and powerful organization with actual 
physical power, which is in the last analysis an essential element of 
juridical law. In other words, the logical issue would seem to be a 
conference of delegates or commissioners which becomes an inter- 
national legislature; a president who is commander-in-chief of an 
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army and navy; and a tribunal which may not only decide, but may 
order, adjudge, and decree. 

This supposedly logical result we believe is so far from attainment 
that it may be dismissed as a practical impossibility; and there are 
reasons to be mentioned why it probably never will be realized. It 
may sooner be expected that a system of international socialism would 
precede it. 

A recent writer has shown that within the clan there is no idea of 
punishment. Neither within the clan is there a formal idea of law. 
It is only with the rise of the tribe composed of distinct clans that the 
concepts of punishment and of law begin to take on a juridical aspect. 
The clan lives and moves by folkways and instinct. The conscious 
stage is found only in the higher forms of social organization where 
new functions bring out new methods and new ideas. For centuries, 
the centuries of law, man has worked out his fate on the rational plane, 
and employed his law with the accompaniment of open or latent phys- 
ical force. As, however, physical force has receded more and more to 
the background, the earlier phases of clan organization have reappeared 
as distinctive of social reactions. As civilization and peace progress, 
punishment becomes less emotional, obedience more habitual, and law 
less conspicuous in its first aspect of force. Social or moral force dis- 
places political or legal force. Where one is strong the other is weak. 

It is not practically conceivable that a superstate can exist based 
on physical force under the existing distribution of physical state 
force, that is to say, that such an organization can come into being 
without such a redistribution of these forces as would physically over- 
whelm all antagonism and opposition in favor of one state or a group 
of states allied by language or blood. Such a redistribution also is 
practically not to be thought of. There remains only the possibility 
that an international organization with the organs of a superstate 
must depend for its power on an internationally social cohesion of 
moral forces. The differences of language and race are today too 
great to permit of rational expectation that, except perhaps after a 
lapse of centuries, there would be developed that fundamental unity 
of interests and consciousness of kind, that relative homogeneity of 
social impulse in the international sense as would bring into being 
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the alternative possibility of a superstate based on social force. Both 
points of the dilemma are practical absurdities, and whatever effort 
is devoted in either direction must be entered in the column of uncer- 
tain collateral profits. 

It is a capital defect of peace proposals that the irrational factors 
of the group psyche are never taken into account. Too often the 
problem is regarded as one in which all the elements are purely rational 
and that all these rational elements are fully understood. The problem 
then becomes one of the pure mechanics of human nature to be solved 
by a similar mechanical adjustment of political powers. The elabo- 
rate discussions and proposals based on nationality are in point. The 
distribution of political power has not been governed solely by race 
consideration, as the map of the world eloquently shows. States are 
not artificial creations, but products of nature, of human nature. This 
human nature is oftener egoistic than altruistic, and it is well to recall 
occasionally, without abating our efforts to advance ethical values, 
the Carlylean formula (quoted by Bagehot) that the ultimate question 
is, ‘Can I kill thee, or canst thou kill me?” Since states are products 
of irrational forces, it is idle to think of a redistribution of territories 
or of peoples without evaluating the irrational factors which will con- 
trol the possibility of such a thing. Will the power-forces consent? 
Furthermore, can the proposal be carried out, assuming its factual 
possibility, on any consistent principle? 

A convention of delegates will also not be free from irrational in- 
fluences. We once had a Constitutional Convention which succeeded 
in working out a great political document. That fact is not to be 
forgotten, and it is hopeful. But a congress of Americans and Span- 
iards, of Englishmen and Germans, of Chinese and Japanese, of Italians 
and Turks, will be a different gathering from that of a Washington, a 
Hamilton, a Franklin, and a Madison. 

Another obstructive factor will lie in the fact of representation 
by the various states by delegates. It is of the essence of representa- 
tion that it is never larger than the source of its power, and in practice 
it is restrictive. The centrifugal forces of such a gathering ‘will be 
so many that it would require the most reckless optimism to expect 
in any given time but the most slender results. But if a convention 
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is called together, it must by every means be held intact de jure as an 
organization. It may be expected that at times the differences of 
opinion among groups of states will become so acute that a state or 
a group of states will withdraw. In that case conciliation must be 
employed to bring the seceding members back into the organization. 

While irrational factors must be reckoned with in any undertak- 
ing which seeks to rationalize a field of activity which has been gov- 
erned predominantly by the irrational, there is a counterforce which 
may be employed, itself irrational, to overcome these blind powers 
of obstruction — time. There is nothing rational in the concept of 
time, and yet it is a greater force than war itself, which is said to be 
the father of all things. Time is the greatest of slayers and the great- 
est of creators. Nothing in the world can withstand its power. 

It is for this reason that we emphasize not a plan for peace, not a 
concrete proposal, but an empty thing which may contain everything 
—an organization. It is also for this reason that we emphasize the 
high necessity of keeping this organization intact, regardless even of 
war; since if that much can be achieved by the efforts of man, the 
forces of nature will sanctify the achievement. 

The - difficulty will not be with the so-called justiciable disputes. 
Civilized states are thoroughly accustomed to the arbitral function in 
settlement of matters of law and equity. There have been already a 
sufficient number of Hague arbitrations to indicate that in this particu- 
lar field an international tribunal will likely find success. The assumed 
difficulty of abdication of sovereignty is no more real here than in the 
shield scene of Homer or the symbolical manus consertio described by 
Gaius. There is nothing inconsistent with sovereignty in a moral sub- 
mission of a money controversy. How far some states will go in these 
matters is attested by the number of arbitration treaties made since 
1903, and conspicuously by the treaties of Denmark with the Nether- 
lands (1904), with Italy (1905), and with Portugal (1907), where the 
reservations of the Anglo-French treaty (1903) were eliminated and an 
agreement made to arbitrate every difficulty which could not be ad- 
justed by diplomacy. The fact that the larger states declined to arbi- 
trate everything has a deep-seated meaning which can not be overcome 
by moral indignation or by enthusiasm for peace. 
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The lethal dangers of war lie not in justiciable disputes (although 
these, too, have often enough contributed their share of destruction), 
but in the nonjusticiable disputes. The field of nonjusticiable contro- 
versies does not appear, so far as the present writer is aware, to have 
been clearly and sharply marked off; but there is no difficulty in recog- 
nizing the type if the example lies beyond the penumbra. Among the 
most important of them, and it might be said the leading kind of non- 
justiciable disputes, are those which arise from collisions of expanding 
social forces each determined to express its individuality. These are 
the very forces of nature itself. Nothing can destroy them; nothing 
can diminish them. They are themselves the makers and the destroy- 
ers of peoples and races, of empires and of republics. 

Until mankind is converted into pillar-saints or social forces are 
broken up into individual fragments under a system of world social- 
ism, both unlikely enough, these powers, which mine below the surface 
of things and inspire the limitless diversity of all activities, will con- 
tinue their despotic sway over human events. If the power resided 
in any individual or aggregation of individuals to stay this remorseless 
process which builds only to tear down, it would be the sin against the 
Holy Ghost to exercise it; since from that moment the pall of death 
with no resurrection will spread over the earth. 

What then are we to do? Shall we glorify war which so well em- 
bodies the spirit of this movement? By no means! We must plan, 
and patiently make experiments, to control, if possible, the irrational 
element in these forces, with the object of making them useful by 
standards which are pragmatically successful. 

No state by a treaty can agree to commit suicide. No state can 
agree so to limit its activities that it will bleed to death. In private 
law such an agreement is void; likewise by the Ulpianian law of nature 
such an agreement between states is a nullity. If the form is entered 
into, the content will not be observed if there is sufficient force power 
left in the state which has made so disadvantageous a bargain, to do 
otherwise; and if it has not sufficient power to resist, it no longer is a 
party to an agreement. As the Romans would say, the act is governed 
by vis atror, and such a state is likely soon to prepare itself for the 


mortuary ceremonies. 
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Any limitation, whether by treaty or howsoever, which limits the 
free expansion of a state in a universal competition of interests takes 


on the aspect in‘some degree, however slight, of a suicide arrangement, 
unless there are compensating advantages. Many such limitations 
will be borne at least temporarily; others will be combated by the 
ultimate resort. All such situations, exclusive of those which are 
presented in matters already standardized by law and equity, are 
nonjusticiable. Slowly and patiently, as in the development of 
the substantial content of rules of private law, standards must be 
attempted which will gradually raise these subjects to the plane 
of law. 

The essential conflict which lies at the basis of all human activity 
will continue in unabated vigor, just as it now also continues in the 
whole field of private law. No rule of law can be permanently fixed; 
it is subject at all times to the play of competitive forces for its exist- 
ence. So also will it be when nonjusticiable subjects of controversy 
are converted by standardization into justiciable subjects. That, 
however, is a fact yet unrealized; and the effort must be to attain a 
method of adjustment where none is now provided. The inherent 
great difficulty of the problem and the inevitable long period of gesta- 
tion are enough to give pause to the hope of an early or successful 
solution. 

Matters which touch the pride or honor of a state or a people are 
likewise nonjusticiable; that is to say, there are no rules in existence 
or any standards which touch the case. Aggression is the only solu- 
tion now available. Such nonjusticiable conflicts are, however, in a 
class entirely distinct from those already discussed. It may be doubted 
whether any satisfactory standard here can be created, or whether it 
will ever be expedient to attempt it. 

International relations are not distinctive in this. Private law 
also makes a similar separation of interests and claims. Thus esthetic 
interests are only exceptionally recognized by the law. Some of the 
grossest mental cruelties go entirely without legal reprobation either 
by civil or criminal remedies. It is not believed, however, that in 
international relations these conflicts will be so conspicuous as to cast 
doubt on the possibility of standardizing the relations of states. These 
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matters may be left to the deportment of nations with, of course, the 
risk that now and then conflict may arise. 

The ideal of standardization is to allow each state the greatest 
scope of formal freedom of activity based on the greatest possible 
extent of material equality of opportunity. It is likely that all the 
civilized states in the world would subscribe to this program; and 
it is equally probable that no two states could agree on the first con- 
crete interpretation. 

There are physical obstructions to material equality of oppor- 
tunity. These are of two kinds: first, lack of access to harbors and 
waterways; and second, differences in soil and climate. The first 
drawback could conceivably be modified by internationalizing all 
navigable waters. Even a landlocked country like Serbia could, if 
one were a benevolent despot of the world, be provided with an ease- 
ment to the Adriatic. Inequalities of soil and climate can not be equal- 
ized, and each state must work out its fate on the terrain where history 
has placed it. 

By far the greatest difficulty in providing an equality of material 
opportunity would come in the adjustment of surplus national forces 
of population. Many states have colonial possessions. Whether 
acquired by force or purchase is not highly material. Such states have 
in such possessions advantages not equally realized. Much the same 
philosophical question of justification is applicable here as in the field 
of private law. A peaceable expropriation of colonies may be as un- 
just as the owning of large estates by a few individuals in the midst 
of a great proletariat. It is evident that a solution of this essential 
problem — essential because it is a part of the expression of the indi- 
viduality of every state, and because it will not be ignored — can not 
be worked out in advance and that it must rest within the slow enu- 
cleation of time. A number of recent writers on peace proposals have 
shown their understanding of the necessity for providing an outlet 
for the unhampered expression of state force by attempting to out- 
line in one form and another a universal free trade. Even Emeric 
Crucé saw in this datum of human nature one of the great causes of war 
to be removed by freedom of commerce. 

It is, therefore, not a question of what states can be compelled to 
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submit to by force at any given time, nor yet what states ought to 
do or refrain from doing in their expression of the life principle. The 
question, first of all, is, What do states want? What are the natural 
tendencies of human nature which seek satisfaction? The secondary 
question is the ethical and practical one of adjustment of these wants 
where other wants are in conflict. The basis is one of power-relation 
based on interest. Might comes before right; and nothing, it may 
safely be said — and the truth can not be too loudly acclaimed — does 
more injury to a correct, a just and possible solution of these great 
controversies than the attempt to reverse this order of thought. 

The United States is today the leading country of ethicism. It is 
with us a political tradition, and there are economic foundations which 
have tended to foster it. The political tradition came to us as one 
of the donations causa mortis of the natural law of the 1700s. The 
economic support came from our geographical situation. In an in- 
credibly short time the United States became the richest country in 
the world. It has been and is a country of wealth and opportunity. 
The hard conditions of life do not bend down the backs of energetic 
and capable individuals. There is room and fact for unbounded 
optimism, generosity, the feeling of well-being, and successful effort. 
All this leads to a philosophy of conduct where each man believes 
that as a human being he has equal rights with all others; that these 
rights are imprescriptible; and that they are a part of the moral 
constitution of the universe, valid for all times and all places. 
The fact of economic freedom of the middle classes has by an easy 
transition been transposed into a kind of metaphysical symbol. There 
is no country where “rights” are oftener spoken of, or any country 
where the term is used in more senses. 

If, however, the economic situation were changed and one-third of 
the entire population were habitually on the border line of starvation, 
with the doors of opportunity locked by a system of caste and over- 
lordship, it is safe to predict that the point of view would quickly shift 
to a more realistic basis. The economic classes would then measure 
not their forces of right, but their forces of power. If the United States 
is to take the leadership in a permanent congress of states, it must in 
its own leadership learn that our conceptions of right are folkways 
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and nothing more, built up by political traditions and economic sur- 
roundings. This leadership must not make the fatal mistake of assum- 
ing that our own happy folkways can be imposed instantaneously on 
other folkways; and it must profoundly understand that the efficient 
and permanent forces of the world are the wants of human nature, 
the expression of group interests, and the psychic dispositions of nations 
and states, the sum of which is the moral philosophy of particular 
social aggregates. 

We conclude that the form of world federation is both possible and 
desirable. The United States, because of its ethicism both as a govern- 
ment and of its constituents, is more favorably situated than any other 
country to institute such a federation. The organization must be a 
permanent one, regardless of the many breakdowns which may be 
expected. It must at the outset be provided with a liberal sum 
of money. Its deliberations should have the widest international 
publicity. 

It would be useless and impracticable to attempt any detailed dis- 
cussion of the form of organization, or to suggest any concrete plan for 
the judicial, administrative, or (quasi) legislative functions of such a 
congress. Hundreds of concrete suggestions, many of them valuable 
and nearly all instructive, are already available, especially on the 
judicial function. 

Such a congress should have no actual grant of political powers, 
and whatever powers it might acquire would come in the course of 
time and experience, and especially through the development of habits 
of international thinking. No state would give up any part of its 
sovereignty, and there would be no direct physical power to compel 
submission to any resolution of the federal diet. In the process of 
time it is possible that by the cohesion of forces, supported by a unity 
of thought of preponderant states, a form of positive power (direct 
force or authorization of force) or a form of negative power (commer- 
cial boycott) might develop; but any such suggestion of a grant or 
absorption of force would be a source of obstruction to the creation of 
& permanent international conference. In a word, such a congress 
should not in advance be committed to anything more than a continu- 
ous discussion of the practicability of realizing the idea of standards 


518 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


of conduct in international relations. Any advance concrete proposal 
even of principles might be fatal to success and would be in any case 
obstructive. 

The essential problem is realistic. It is not what ought to be the 
relations of states, nor yet what states can be compelled to accept by 
any combination of force, but what methods will successfully stand- 
ardize and stabilize the diversity and clash of power-interests in inter- 
national affairs with the fullest possible measure of free competition. 


ALBERT KOCOUREK. 


TERRITORIAL PROPINQUITY 


In an exchange of notes of November 2, 1917, between Secretary 
of State Lansing and Viscount Ishii, Special Ambassador of Japan, 


occurs the following paragraph: 


The Governments of the United States and Japan recognize that 
territorial propinquity creates special relations between countries, 
and consequently, the Government of the United States recognizes 
that Japan has special interests in China, particularly in the part to 
which her possessions are contiguous. 


That states are more interested in the immediate neighborhood 
of their frontiers than in remote parts of the world, and are apt to 
carry on a disproportionate commerce and intercourse or even to ex- 
pand in such regions, are facts familiar to all students of history 
and diplomacy; but that geographical position should create special 
legal capacities is a doctrine perhaps more unfamiliar and seemingly 


in conflict with certain traditionally repeated maxims, such as the 
equality of states. If peculiar geographic relationship gives rise to 
peculiar legal privileges and responsibilities, an absolute equality of 
states can not be assumed, although equality before the law or equal 
protection of the law might still be recognized. The fact is unques- 
tionable that on frequent occasions the geographic position of terri- 
tory has been offered and accepted as a justification for exceptional 
proceedings, admitted, in some cases, to be otherwise contrary to the 
requirements of international law. 

In its recognition of territorial propinquity, the Lansing-Ishii 
agreement does not stand alone. An inspection of the cases shows 
that they may be classified according as geographic proximity has 
been mentioned to justify (1) the annexation of territory, (2) the 
enjoyment of special economic privileges, (3) the exercise of extra- 


territorial jurisdiction, or (4) the protection of special political inter- 
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ests. Territorial, economic, jurisdictional, and political interests have 
each been presented on occasion as deserving special consideration in 
neighboring territory. 


1. ANNEXATION OF TERRITORY 


(a) CONTIGUITY 


The claim to unoccupied territory on the ground of proximity is 
familiar in international law, though it has not always passed without 
protest. The principle is described as contiguity or continuity, ac- 
cording as the territory in question is or is not separated by water.' 

The right of a state to islands within its maritime belt has been 
universally recognized, and Lord Stowell’s well-known decision in the 
case of the Anna,’ besides asserting that islands formed of alluvium 
beyond the three-mile limit belong to the mainland, suggests that the 
same is true of those occupying a strategic position. 

The German Prize Code* recognizes “islands situated not more 


1 The claim to dominion of portions of the sea itself has been attributed to 
proximity. Grotius, De Jure Belli ac Pacis, ii, c. 3, secs. x, xi; Bynkershoek, 
De Dominio Maris, c. 2, par. 1; Pufendorf, De Jure Naturae et Gentium, Carew, 
trans., iv, c. 5, secs. 7, 8; Heffter, Huropdisches Vélkerrecht, sec. 74. A limited 
jurisdiction over contiguous waters, beyond the maritime belt, was implied in the 
American objection to the hovering of war vessels about its coasts while neutral. 
In a note of December 16, 1915, Secretary of State Lansing contended that “ This 
government has always regarded the practice of belligerent cruisers patrolling 
American coasts, in close proximity to the territorial waters of the United States 

. as vexatious and uncourteous to the United States.” The British Govern- 
ment was “surprised” at this “claim to distinguish between different parts of the 
high seas.”’ (Note, March 20, 1916.) The United States, however, reaffirmed 
its attitude with references to earlier precedents and to an analogy: “In time of 
peace the mobilization of an army, particularly if near the frontier, has often been 
regarded as a ground for serious offense and been made the subject of protest by 
the government of a neighboring country. In the present war it has been the 
ground for a declaration of war and the beginning of hostilities.” (Note, April 26, 
1916.) This JourNAL, Spec. Supp., 10: 377, 379, 385. For German references to 
the Russian mobilization on her frontier as a “ threatening measure,” see ultimatum, 
July 31, 1914, and declaration of war, August 1, 1914, Naval War College, Inter- 
national Law Documents, 17: 100. See also German note, January 12, 1917, United 
States White Book, No. 4, p. 314. 

2 The Anna, 5 C. Rob. 373 (1805); Scott, Cases, p. 684. 

3 Prisenordnung, September 30, 1909; Reichsgesetzblatt, August 3, 1914, Art. 3a. 


TERRITORIAL PROPINQUITY 521 


than six sea miles from the coast” as belonging to a neutral state on 
the mainland for the purpose of measuring the maritime belt, free 
from belligerent operations, and Dana‘ asserts that “islands adja- 
cent to the coast, though not formed by alluvium or increment, are 
considered as appurtenant, unless some other Power has obtained title 
to them by some of the recognized modes of acquisition.” 

Peru, following a suggestion of Lord Palmerston in 1834, asserted 
that the proximity of the Lobos Islands to Peru would give her a prima 
facie claim to them, although they were over twenty miles distant.§ 
A similar basis was offered by Venezuela as a claim to the Aves Islands,® 
by Hayti to Navassa,’ and among others, by Spain and later Argen- 
tine to the Falklands,’ although the latter are almost two hundred and 
fifty miles from the mainland. All of these claims gave rise to con- 
siderable controversy, the result of which seems to support Mr. Fish’s 
contention in the Navassa case that the utmost to which the argument 
amounts “‘is a claim to a constructive possession, or rather to a right of 
possession; but in contemplation of international law such claim of 
a right to possession is not enough to establish the right of a nation 
to exclusive territorial sovereignty (Vattel, Bk. 1, Chap. xviii, sec. 
208),”* which, according to Mr. Webster in the Lobos Island case, 
must be supported by “unequivocal acts of absolute sovereignty and 
ownership.”’ 


* Dana, note to Wheaton’s International Law, sec. 178. See also Halleck, 
International Law, 1: 138; Westlake, International Law, 1904, 1: 116, who con- 
siders the possibility that an island, even within the three-mile limit, might be 
possessed by a non-contiguous state on account of prior occupation. 

5 British and Foreign State Papers, 31: 1097; Moore’s Digest of International 
Law, 1: 266, 575. 

® Mr. Marcy, Secretary of State, to Mr. Eames, Minister to Venezuela, January 
24, 1855, Sen. Ex. Doc. 25, 34th Cong., 3d Sess., p. 4; Sen. Ex. Doc. 10, 36th Cong., 
2d Sess., p. 225; Moore, 1: 571. 

7 Mr. Fish, Secretary of State, to Mr. Preston, Haytian Minister, December 
31, 1872; Moore, 1: 266, 577. 

® Decree of Buenos Ayres, June 10, 1829, British and Foreign State Papers, 
20: 314. 

® Moore, International Arbitrations, 4: 3354; Moore, Digest, 1: 266. 

1° Mr. Webster, Secretary of State, to Mr. Orma, Peruvian Minister, August 
21, 1852, Sen. Ex. Doc. 109, 32d Cong., Ist Sess., p. 12; Moore, 1: 575. 
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(b) CONTINUITY 


The continuity of unoccupied or savage territory with that oc- 
cupied by a civilized state has been stated as grounds for territorial 
claims, especially in the modern “hinterland” and “sphere of influ- 
ence” " theories. The colonial charters in America commonly granted 
jurisdiction “from sea to sea”’ * and Calhoun in 1844 felt able to assert: 
“That continuity furnishes a just foundation for a claim of territory, 
in connection with those of discovery and occupation, would seem 


unquestionable.” 
The present law, in view of the generally accepted Declaration of 


the West African Conference of 1885, would seem to justify no claims 
to territory beyond that effectively controlled, although the adjacent 
state may justly claim the right of notification, with an option to 
make good the constructive claim by actual occupation. 


1 The term “sphere of influence” or “sphere of action’? has been employed 
in numerous agreements between European Powers to indicate uninhabited or 
savage regions upon which an option is gained by one Power as against the other. 
For references to these agreements, of which Great Britain has concluded some 
twenty with Germany, France, Portugal, Italy, Congo, and Russia since 1885, 
see Cobbett, Cases, 1: 113. Hall says, “The term sphere of influence . . . indicates 
the regions which geographically are adjacent to or politically group themselves 
naturally with possessions or protectorates but which have not actually been so 
reduced into control that the minimum of the powers which are implied in a pro- 
tectorate can be exercised with tolerable regularity’’ (Higgins ed., 1917, p. 131). 
The term sphere of interest, on the other hand, has ordinarily been used to refer to 
particular interests within more or less civilized states, of states already having 
interests adjacent thereto. In these agreements geographical proximity has com- 
monly been referred to. (Infra, notes 83 et seq.) On the “ hinterland” doctrine, 
see Great Britain, note, June 14, 1890, Parliamentary Papers, Africa, No. 5 (1890), 
and regulations proposed by Sir Thomas Barclay, International Law and Practice, 
London, 1917, p. 73. 

2 Papers relating to the Treaty of Washington, 5: 5, 21-22; Moore, 1: 265. 

13 Mr. Calhoun, Secretary of State, to Mr. Pakenham, British Minister, Sep- 
tember 3, 1844, Sen. Ex. Doc. 1, 29th Cong., Ist Sess., p. 149; House Ex. Doc. 
2, ibid.; Calhoun’s Works, 5: 432; Moore, 1: 264. 

4 British and Foreign State Papers, 76: 19 (Arts. 34, 35). The United States 
has not become a party to this convention. Foreign Relations, 1885, p. 442; Moore, 
1: 268. See also, Cobbett, Cases, 1: 108; Westlake, International Law, London, 
1904, 1: 104; Hall, International Law, Higgins ed., p. 116. 
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(c) CONQUEST 


The effective occupation of practically all available territory at 
the present time by civilized or semi-civilized peoples leaves little 
room for territorial expansion by a theory of propinquity, unless the 
theory embraces regions thus occupied.'** To assert that it does so, 


advocates have not been lacking. 
President Johnson said, in 1868: 


Comprehensive national policy would seem to sanction the ac- 
quisition and incorporation into our Federal Union of the several 
adjacent continental and insular communities as speedily as it can 
be done peacefully, lawfully, and without any violation of national 
justice, faith or honor. . . . The conviction is rapidly gaining ground 
in the American mind that with the increased facilities for intercom- 
munication between all portions of the earth, the principles of free 
government, as embraced in our Constitution, if faithfully main- 
tained and carried out, would prove of sufficient strength and breadth 
to comprehend within their sphere and influence the civilized nations 


of the world.' 


As is indicated by the last sentence, these claims were doubtless 
closely associated with the thought of an idealistic expansion of the 
United States, regarded as an embodiment of the principles of federal- 


ism and representative government.“* The Monroe Doctrine as a 
guarantee of the “free and independent condition” of peoples as 


4@ Qn rare occasions, territory has been voluntarily ceded on grounds of pro- 
pinquity to the receiving state. Thus, by a treaty of July 1, 1890, Great Britain 
ceded Heligoland to Germany, the Marquis of Salisbury explaining that “It was 
probably retained by this country in 1814, because of its proximity to Hanover, the 
crown of which was then united to that of England.’ (Parliamentary Papers, 
Africa, No. 6 [1890].) By the treaty of April 8, 1904 (Art. 5), Great Britain ceded 
to France the Iles de Los, opposite Kanakry, the Marquis of Lansdowne explaining 
that “Their geographical position connects them closely with French Guiana and 
their possession by any power other than France might become a serious menace 
to that colony.’”’ (Martens, N. R.G., II, 32: 12. See also statement by M. Del- 
cassé, ibid., 32: 48.) 

‘6 Richardson, Messages, 6: 688; Moore, 1: 591. See also the remarks of 
Senator Douglas in 1845, quoted, A. B. Hart, The Monroe Doctrine, Boston, 1916, 


p. 133. 
@ As in John Fiske’s well known essay on “ Manifest Destiny,” American 


Political Ideas, New York, 1885, p. 151. 
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against “any interposition for the purpose of oppressing them”’ has 
readily lent its name to such an ideal, even as a doctrine of the world: 


That no nation should seek to extend its polity over any other 
nation or people, but that every people should be left free to deter- 
mine its own polity, its own way of development, unhindered, un- 
threatened, unafraid, the little along with the great and powerful.'® 


To a proposal by France and England in 1852 for a joint renuncia- 
tion of ‘‘all intention to obtain possession of the island of Cuba” Secre- 
tary Everett refused, for geographical reasons: 


The island of Cuba lies at our doors. It commands the approach 
to the Gulf of Mexico, which washes the shores of five of our States. 
It bars the entrance of that great river which drains half of the North 
American continent, and with its tributaries forms the largest system 
of internal water communication in the world. It keeps watch at 
the doorway of our intercourse with California by the Isthmus route.!” 


In the following year President Pierce took a more positive stand 
in his inaugural address: 


The policy of my Administration will not be controlled by any 
timid forebodings of evil from expansion. Indeed, it is not to be dis- 
guised that our attitude as a nation and our position on the globe 
render the acquisition of certain possessions not within our jurisdic- 
tion eminently important for our protection, if not in the future essen- 
tial for the preservation of the rights of commerce and the peace of 
the world. Should they be obtained, it will be through no grasping 
spirit, but with a view to obvious national interest and security, and 
in a manner entirely consistent with the strictest observance of na- 
tional faith. 


Official declarations of an intention to annex territory by conquest 
have been rare in diplomatic history, but the thought that territorial 
propinquity may justify annexations, even by conquest, has doubtless 
been back of the tendency of all great states to expand their bounda- 


6 Infra, note 99. 

7 Mr. Everett, Secretary of State, to Mr. Crampton, British Minister, Decem- 
ber 1, 1852, British and Foreign State Papers, 44: 197; Moore, 6: 463. 

18 Richardson, Messages, 6: 198. The Ostend Manifesto of 1854, which seemed 
to contemplate an extreme application of this policy, was virtually repudiated by 
the administration. House Ex. Doc. 93, 33d Cong., 2d Sess., p. 131; J. W. Foster, 
A Century of American Diplomacy, 1901, p. 346. 
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ries. Such a theory can only be generalized by limiting the right of 
territorial expansion of each state to natural geographic frontiers, as 
was done by Professor Burgess: 


When a state insists upon the union with it of all states occupy- 
ing the same geographic unity and attains this result in last resort 
by force, the morality of its action can not be doubted in sound prac- 
tical politics, especially if the ethnical composition of the populations 
of the different states is the same or nearly the same. . . . Who does 
not see that the further rounding out of the European states to accord 
still more nearly with the boundaries which nature has indicated would 
be in the interest of the advancement of Europe’s political civilization 
and of the preservation of the general peace? ” 


Even the limits of natural frontiers have been abandoned by some 
more recent writers: 


Strong, healthy, and flouris.:ing nations increase in numbers. From 
a given moment they require a continual expansion of their frontiers, 
they require new territory for the accommodation of their surplus popu- 
lation. Since almost every part of the globe is inhabited, new terri- 
tory must, as a rule, be obtained at the cost of its possessors — that 
is to say, by conquest, which thus becomes a law of necessity. 

The right of conquest is universally acknowledged.”° 


Thus, as a justification for territorial expansion, propinquity ranges 
from a legal doctrine in the case of res nullius, through a quasi-legal 


doctrine in the case of territory occupied by savage or barbarous races, 
to a doctrine of real politik in the case of territory already under civi- 
lized or semi-civilized government. The latter doctrine is outside 
of the law, if indeed it is not directly contrary to it. Where a claim 
to nearby territory can be made good by occupation, the law will 
sanction it; where it can be made good by cession, the law will tolerate 
it; where only by conquest, the law opposes it. 


” J. W. Burgess, Political Science and Comparative Constitutional Law, Boston 
1890, 1: 41. See also W. R. Shepherd, Proc. Am. Acad. of Pol. Sci., 7: 393. 

* F. von Bernhardi, Germany and the Next War, 1911, trans. 1914, pp. 21-22. 

21 At the International American Conference of 1890, the delegates voted 
unanimously, “That the principle of conquest shall not, during the continuance 
of the treaty of arbitration, be recognized as admissible under American public 
law.” (Minutes, p. 806; Moore, 1: 292.) The arbitration plan, however, never 
became operative. The United States Supreme Court has said, “A war declared 
by Congress can never be presumed to be waged for the purpose of conquest or 
the acquisition of territory.” Flemming v. Page, 9 How. 603 (1850). 
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2. Economic PRIVILEGE 


(a) MOST-FAVORED-NATION CLAUSES 


Customary international law has not attempted to establish equality 
of economic opportunity, but conventional international law, with 
the network of most-favored-nation clauses, does quite generally 
oppose commercial preferences and discriminations. 

Article 2 of the American treaty with Tonga of 1886, after pro- 
viding that most-favored-nation treatment shall be “equally and 
unconditionally granted’? by each of the contracting parties to the 
other, declares that ‘‘the parties hereto affirm the principle of the 
law of nations that no privilege granted for equivalent or on account 
of propinquity or other special conditions comes under the stipula- 
tions herein contained as to favored nations.”’ 

This remarkable declaration was probably suggested by the con- 
troversies a few years earlier over the American reciprocity treaty 
with Hawaii of 1875 and the Navigation Act of 1884. The Hawaiian 
treaty provided for reciprocal free trade in certain products, and under 
Article 4 the King of Hawaii agreed not to “‘make any treaty by which 
any other nation shall obtain the same privileges, relative to the ad- 
mission of any articles free of duty hereby secured to the United 
States.” To various demands for tariff reductions equivalent to 
those granted Hawaii, the United States gave the answer, conforming 
to its traditional interpretation, that privileges granted for equivalent 
“favors’”’ and hence were not transmissible under most- 


were not 
Protests were also made to Hawaii by Great 


favored-nation clauses.” 
Britain on the strength of the most-favored-nation clause in its treaty 
with that country of 1851,77 and by Germany on general grounds. 
Great Britain finally agreed to modified differential treatment by 
Hawaii toward the United States, “in consideration of the peculiar 
circumstances of the commercial relations of the Hawaiian Islands ”’; * 

2 Mr. Frelinghuysen, Secretary of State, to Mr. Romero, Mexican Minister, 
May 2, 1884; Moore, 5: 267; Bartram v. Robertson, 122 U. 8. 116 (1887); Whit- 


ney v. Robertson, 21 Fed. Rep. 566. 
23 British and Foreign State Papers, 40: 72 (Art. 3). 
24 Lord Derby to British representative at Honolulu, January 25, 1878; Moore, 


6: 264. 
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and Germany, in 1879, ratified a treaty with Hawaii providing for 
most-favored-nation treatment but adding in a separate article: 


Certain relations of proximity and other considerations having 
rendered it important to the Hawaiian Government to enter into 
mutual arrangements with the Government of the United States of 
America by a convention concluded at Washington, the 30th day 
of January, 1875; the two high contracting parties have agreed that 
the special advantages granted by said convention to the United States 
of America, in consideration of equivalent advantages, shall not in 
any case be invoked in favor of the relations sanctioned between the 
two high contracting parties by the present treaty.*® 


Article 14 of the Act of June 26, 1884,?* provided that vessels 
entering ‘‘any port of the United States from any foreign port or place 
in North America, Central America, the West Indies, the Bahamas, 
the Bermudas, the Hawaiian Islands, or Newfoundland,” should pay 
a three-cent tonnage tax, with a maximum of fifteen cents a year, 
instead of the usual six cent tax with a thirty cents maximum. Various 
European Powers protested under most-favored-nation clauses. The 
United States defended the law, citing an opinion of the Attorney 


General: 


The discrimination as to tonnage duty in favor of vessels sailing 
from the regions mentioned in the Act, and entered in our ports, is, 
I think, purely geographical in character, inuring to the advantage 
of any vessel of any Power that may choose to fetch and carry between 
this country and any port embraced by the fourteenth section of the 
Act. I see no warrant, therefore, to claim that there is anything in 
“the most-favored-nation”’ clause of the treaty between this country 
and the Powers mentioned that entitles them to have the privileges 
of the fourteenth section extended to their vessels sailing to this coun- 
try from ports outside of the limitation of the Act.” 


The law was later modified to admit all vessels to the lower rate on 
conditions of reciprocity, but it does not seem clear that the United 
States repudiated the principle that geographical situation is an ade- 


* British and Foreign State Papers, 71: 590. 

% Act of June 26, 1884, 23 Stat. 57. 

*” Acting Attorney General Maury, September 19, 1885, 18 Op. 260; North 
German Lloyd v. Heddon, 43 Fed. 17. For entire history of the case see Report 
of Mr. Bayard, Secretary of State, June 14, 1889, House Ex. Doc. 74, 50th Cong., 


2d Sess.; Moore, 5: 288. 
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quate justification for discrimination. In fact, in its protest Ger- 
many had admitted a limited application of this principle: 


It can not be doubted, it is true, that on grounds of a purely local 
character, certain treaty stipulations between two Powers, or certain 
advantages autonomically granted, may be claimed of third states 
not upon the grounds of a most-favored-nation clause. Among these 
are included facilities in reciprocal trade on the border between states 
whose territories adjoin each other. It is, however, not to be doubted 
that the international practice is that such facilities, not coming within 
the scope of a most-favored-nation clause, are not admissible save 
within very restricted zones.* 


The principle was again asserted in 1904 in a report by Mr. John 
Bassett Moore, affirming that it would not be contrary to most-favored- 
nation clauses for Congress to provide a special tariff for Cuba: 

We have in this case of the United States and Cuba a remarkable 
example of those special and exceptional relations, physical and polit- 
ical, which, not being estimable simply in terms of commerce, are 
universally recognized as the surest foundation for the mutual ex- 
change of exclusive advantages; relations, moreover, which are 
expressed in valid public acts whose legal effect all nations have 
acknowledged.” 


(b) CANAL TOLLS 


The exemption of Panama public vessels from all tolls in the Panama 
Canal is another case of special navigation privileges justified by pecul- 
iar geographical and political relations. This exemption was granted 
under Article 19 of the Hay-Bunau-Varilla Treaty of 1903, and was 
asserted by Great Britain to conflict with Article 3 of the Hay-Paunce- 
fote Treaty of 1901, which provided that ‘‘the canal shall be free and 
open to the vessels of commerce and of war of all nations observing 
these Rules, on terms of entire equality so that there shall be no dis- 
crimination against any such nation, or its citizens or subjects in 
respect of the conditions or charges of traffic or otherwise.’”’ To this 


* Mr. Alvensleben to Mr. Bayard, February 16, 1886; Bayard’s Report, supra, 
note 27, pp. 3, 19,; Moore, 5: 290. 

29 J. B. Moore, Opinion upon the question whether Congress can pass a special 
tariff act for Cuba without violating the most-favored-nation clause in treaties 
with other countries, January 14, 1902, p. 14, cited in this JourNAL, 3: 58 (note). 
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objection Secretary Knox replied in 1913:%° “The United States has 
always asserted the principle that the status of the countries immedi- 
ately concerned by reason of their political relation to the territory 
in which the canal was to be constructed was different from that of all 


other countries.’ 

A similar exemption had been included in the proposed Hay-Herran 
Treaty of 1903 with Colombia (Article 17),*' and again in the proposed 
tripartite treaties with that country and Panama of 1909 (Article 2).” 
The justice of this exemption was officially admitted by Great Britain 
in view of the “entirely special and exceptional position of Colombia 
toward the canal and the title thereto.” * 

Practice seems to indicate that geographical propinquity may, in 
some cases, furnish a ground for special commercial privileges even 
in conflict with treaties providing for equality of treatment. It should 
be noted, however, that in most of the cases mentioned the states in 
question were also bound by peculiarly close political relations. 


(c) SERVITUDES 


Other economic privileges in neighboring territory have been 
claimed to exist under the name of servitudes. While it is frequently 
maintained that servitudes can only rest upon contract, during the 
course of the oral argument in the North Atlantic Fisheries Arbitra- 
tion of 1909, Mr. Justice Gray, one of the arbitrators, remarked: 


There is a certain class of so-called servitudes which I believe exists 
between nations. They call them servitudes, perhaps, for want of a 
better name. They exist by reason of neighborhood, propinquity, 
and certain concessions that might be attributed to comity, that do 
not rest on contract.* 


% Mr. Knox, Secretary of State, to Mr. Laughlin, U. 8. Chargé d’Affaires at 
London, January 17, 1913, Diplomatic History of the Panama Canal, 63d Cong., 
2d Sess., Sen. Doc. 474, p. 95. 

31 Jbid., p. 284. 2 Jbid., p. 318. 

%° Mr. Bryce, British Ambassador, to Mr. Bacon, February 24, 1909, ibid., 
p. 81. 

% Proceedings, North Atlantic Coast Fisheries Arbitration, Sen. Doc. 870, 
61st Cong., 3d Sess. (Oral Argument of Sir William Robson), 11: 1667. The de- 
cision of the Hague Court in this case against the contention of the United States 
that fishing rights in Canadian territorial waters constituted an international ser- 
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To the same effect, Hall classifies as servitudes: ‘‘Customary rights 
over forests, pastures, and waters for the benefit of persons living near 
a frontier.” *5 The generally recognized right of joint navigation in 
boundary rivers might be considered in this category.*® 


(d) TRADE OF NEUTRALS 


The geographical relation of neutral states in time of war has been 
asserted by belligerent sea Powers to justify peculiar measures of com- 
mercial restriction. Thus, by the doctrine of continuous voyage the 
commerce of states near to an enemy state may be subjected to oner- 
ous restrictions from which more fortunately situated neutrals are 
exempt. The right to capture and condemn goods of contraband 
nature bound to a neutral port where the ultimate destination is enemy 
has been generally recognized.*7 The doctrine of continuous voyage 
has also been invoked to permit of the virtual extension of commer- 
cial blockades to neutral coasts adjacent to blockaded enemy coasts, 
and, under retaliatory prohibitions, to subject all the trade of such 
neutrals to supervision in order to detain goods of presumed enemy 
origin or destination. Thus, the French decree of March 13, 1915, 


provided: 


All articles and merchandise whatsoever, shipped either direct or 
in transit to Germany or to a country close to Germany, whenever 
the documents accompanying said articles or merchandise shall not 
show proof that their ultimate and true destination is in a neutral 
country, shall be considered as merchandise destined for Germany.” 


vitude, holding that such a servitude could be recognized “only on the express 
evidence of an international contract,’ indicates that such customary neighbor- 
hood servitudes, if they exist at all, would have to be very strictly interpreted. 
Ibid., 1: 76; this JouRNAL, 4: 958. 

3% W. E. Hall, International Law, Higgins ed. p. 166; Moore, 2: 18. 

% The Twee Gebroeders, 3 C. Rob. 336; The Appollon, 9 Wheat. 362; Cooley 
». Golden, 52 Mo. App. 52, Scott, 129, Cobbett, Cases, 1: 120. 

7 The Peterhoff, 5 Wall. 28 (1866); Delagoa Bay Cases, British Parliamentary 
Papers, 1900, Africa No. 1; Moore, 7: 739; Cobbett, Cases, 2: 473. 

% The Springbok, 5 Wall. 1 (1866). In this case questions of contraband 
were also involved. See also British Memorandum, April 24, 1916, sec. 33, U. S. 
White Book, No. 3, p. 75; this Journat, Special Supp., 10: 134. 

U. 8. White Book, No. 1, p. 67. See also British Order in Council, March 
11, 1915, ibid., p. 66; this JourNAL, Spec. Supp.; 9: 110, 113. 
Vessels trading with “ports of a neutral country affording means of access 
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The presumptions with reference to trade of neutral states near 
to the enemy, considered sufficient to justify special restrictions upon 
such trade, were emphasized in the British note to the United States 
of April 24, 1916: 


Moreover, the fact that a neutral country adjacent to the enemy 
territory is importing an abnormal quantity of supplies or commod- 
ities of which her usual imports are relatively small, of which the 
enemy stands in need and which are known to pass from that neutral 
country to the enemy, is by itself an element of proof on which the 
prize court would be justified in acting, unless it is rebutted by evidence 
to the contrary.” 


These extreme claims have not been generally accepted by neu- 
trals, but the fact that they were made and acted upon by 
belligerents shows that territorial position may subject particular 
neutral states to peculiar responsibilities. 


3. EXERCISE OF JURISDICTION 


Territorial propinquity as the foundation for a limited extra- 
territorial jurisdiction has been given some recognition in practice, 
especially as a justification for measures intended to preserve tranquil- 
lity and an orderly administration in neighboring states, and among 
some writers it has been mentioned as a right, droit de voisinage. In 
his Dictionnaire de droit international, Calvo says under the head 
V otsinage: 

Relations between persons by reason of the proximity of their 
homes or their property. This relation exists also between adjacent 
states. The first rule to observe between neighboring states is that 
one refrain from trespassing on the territory of the other. Thus it 
becomes necessary that they clearly determine the boundary which 


separates them. However, neighboring states admit or tolerate re- 
ciprocally certain exceptional measures of police, etc., the execution 


to the enemy territory’’ are to be brought in for examination, under the British 
Order in Council of February 16, 1917. See also French decree, July 7, 1916 (Art. 3), 
this JouRNAL, Spec. Supp. 10: 11; Portuguese decree, September 8, 1916 (Art. 4,b), 
Naval War College, International Law Documents, 1917, p. 202. 

® U.S. White Book, No. 3, p. 74, sec. 31; this JourNaL, Spec. Supp. 10: 133. 

“ Declaration of London, 1909, Art. 19; Mr. Lansing to Mr. Page, October 
21, 1915, sees. 19, 21, 24, U. 8S. White Book, No. 3, p. 31 ef seg.; this JourNat, Spec. 
Supp., 10: 80. 
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of which can take place spontaneously (instinctivement) on the terri- 
tory of one or the other without the intervention of the respective 
local authorities. Such are, for example, measures taken for the 
suppression of violations of agricultural, forest, game or fishing laws, 
on the frontier zone or violations of customs regulations. 


(a) SUPPRESSION OF INJURIOUS AGENCIES 


An illustration of the exercise of such special neighborhood juris- 
diction may be found in General Jackson’s invasion of Florida, during 
the Seminole war of 1818, which Secretary Adams attempted to justify 
as against Spain’s protest: 

After a full and deliberate examination of these proofs, the Presi- 
dent deems them irresistibly conclusive that the horrible combination 
of robbery, murder, and war, with which the frontier of the United 
States bordering upon Florida has for several years past been visited, 
is ascribable altogether to the total and lamentable failure of Spain to 
fulfill the fifth article of the treaty of 1795 by which she stipulated 
to restrain by force her Indians from hostilities against the citizens 
of the United States.... It is therefore to the conduct of her own 
commanding officers that Spain must impute the necessity under 
which General Jackson found himself of occupying the places of their 
command.” 


At about the same time Secretary Adams was under the necessity 


of justifying the American operations at Amelia Island: 


When an island is occupied by a nest of pirates, harassing the 
commerce of the United States, they may be pursued and driven from 
it, by authority of the United States, even though such island were 
nominally under the jurisdiction of Spain, Spain not exercising over 
it any control. 


In a later note, the “immediate neighborhood” of the island to the 
United States was mentioned as an additional justification.“ 
In the frequent annoyance from marauding Indians on the Mexican 
border the United States has insisted on its right to pursue them over 
* Mr. Adams, Secretary of State, to Don Luis de Oris, Spanish Minister, No- 
vember 30, 1918, American State Papers, Foreign Relations, 4: 545; Moore, 2: 


405. 
43 Mr. Adams, Secretary of State, to Mr. Hyde de Neuville, French Minister, 


January 27, 1818; Moore, 2: 408. 
** Tbid., March 19, 1818; Moore, 2: 80. 
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the border, but it has at the same time admitted a reciprocal right 
on the part of Mexico.4® In 1836 Secretary Forsyth wrote to the 
American Minister in Mexico: 


You will perceive that Mr. Gorostiza, in his conference with me, 
distinctly admitted our right, in the event of hostility to the United 
States by Mexican Indians, to invade the territory of Texas, either to 
prevent intended injury or to punish actual depredation. ... You will 
find no difficulty in showing to the Mexican Government that it rests 
upon principles of the law of nations, entirely distinct from those on 
which war is justified — upon the immutable principles of self-de- 
fense — upon the principles which justify decisive measures of pre- 
caution to prevent irreparable evil to our own or to a neighboring 
people.* 


zater such operations have been carried on under specific agree- 
ments,*? as was the intention in the pursuit of Villa in Mexican terri- 
tory by American troops in the summer of 1916.“ 


(b) PACIFICATION IN THE AMERICAS 


Other cases of chronic disorder or bankruptcy thought to demand 
more general intervention for purposes of pacification have been justi- 
fied by principles of proximity. As to Cuba, Secretary Olney said in 
1896: 

The people of the United States . . . are interested in any struggle 
anywhere for freer political institutions, but necessarily and in special 
measure in a struggle that is raging almost in sight of our shores. 
. . . The interest of the United States in the existing situation in Cuba 
yields in extent only to that of Spain herself, and has led many good 
and honest persons to insist that intervention to terminate the con- 
flict is the immediate and imperative duty of the United States.” 


Mr. Marcy, Secretary of State, to Mr. Almonte, Mexican Minister, February 
4, 1856; Moore, 2: 421. 

4 Mr. Forsyth, Secretary of State, to Mr. Ellis, Minister to Mexico, December 
10, 1836, British and Foreign State Papers, 26: 1419; Moore, 2: 420. 

‘7 Annual protocol, 1882, revived until 1885, again in 1890, 1892, 1896, the 
last to remain in force until “Kid’s band of hostile Indians shall be wholly exter- 
minated or rendered obedient to one of the two governments.” 

48 Mr. Lansing, Secretary of State, to Mr. Silliman, United States Consul in 
Mexico, March 13, 1916, this Journax, Supp., 10: 183. 

“ Mr. Olney, Secretary of State, to Mr. Dupuy de Lome, Spanish Minister, 
April 4, 1896, Foreign Relations 1897, p. 540; Moore, 6: 108. 
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In 1898 President McKinley recommended war against Spain, saying 


that: 


Such a conflict waged for years in an island so near us and with 
which our people have such trade and business relations . . . is a con- 
stant menace to our peace and compels us to keep on a semi-war foot- 
ing with a nation with which we are at peace.” 


Any unpleasant implications as to the motive of the United States 
were avoided by the Joint Resolution of Congress of April 20, 1898, 
which declared: 


The United States hereby disclaims any disposition or intention 
to exercise sovereignty, jurisdiction or control over said island except 
for the pacification thereof, and asserts its determination, when that 
is accomplished, to leave the government and control of the island 
to its people.® 


Four years later, President Roosevelt showed that proximity still 
gave the United States a special interest: 


Cuba lies at our doors, and whatever affects her for good or for 
ill affects us also. So much have our people felt this that in the Platt 
Amendment we definitely took the ground that Cuba must hereafter 
have closer political relations with us than with any other Power. 
Thus in a sense Cuba has become a part of our international political 
system.™ 


The special interest of the United States in Mexico was asserted 


by Secretary Seward in 1861: 


Mexico being a neighbor of the United States on this continent, 
and possessing a system of government similar to our own in many 
of its important features, the United States habitually cherish a de- 
cided good will towards that Republic, and a lively interest in its secu- 
rity, prosperity, and welfare.** 


In the Mexican troubles since 1912, the policy of the administra- 
tion was stated by President Wilson in January, 1916: 


50 President McKinley, special message, April 11, 1898, Foreign Relations, 
1898, p. 750; Moore, 6: 220. 

5t 30 Stat. 738; Moore, 6: 226. 

8 President Roosevelt, message, December 2, 1902, Foreign Relations, 1902, 
p. xx. 

53 Mr. Seward, Secretary of State, to Messrs. Tassara, Mercier, and Lord Lyons, 
December 4, 1861, House Ex. Doc. 100, 37th Cong., 2d Sess., p. 187; British and 
Foreign State Papers, 52: 394; Moore, 6: 487. 
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America has always stood resolutely and absolutely for the right 
of every people to determine its own destiny and its own affairs. I 
am absolutely a disciple of that doctrine and I am ready to do that 
thing and observe that principle in dealing with the troubled affairs 
of our distressed neighbor to the south.™ 


Consequently, reference to proximity as a ground of intervention has 
been studiously avoided; in fact, after the dispatch of the expedition 
in pursuit of Villa in 1916, Secretary Lansing stated that it was “de- 
liberately intended to preclude the possibility of intervention.” *° 
Yet in a note of June 20, 1916,°* he could not avoid calling attention 
to the fact that ‘‘bandits have been permitted to roam at will through 
the territory contiguous to the United States and to seize without 
punishment or without effective attempt at punishment the property 
of Americans,. . .” The diplomatic exchanges with Mexico of the 
past few years are thus an illustration of the interest which territorial 
propinquity may thrust upon a state, rather than of attempts to justify 
such interests by appeal to territorial propinquity. 

To some extent the same is true of the American policy in the 
Caribbean. The United States has considered itself compelled to 
assure order in this region as the price of European nonintervention. 
To this effect President Roosevelt. said in 1904: 
We would interfere with them only in the last resort, and then only 
if it became evident that their inability or unwillingness to do justice 
at home and abroad had violated the rights of the United States or 


had invited foreign aggression to the detriment of the entire body of 
American nations.*? 


The rapid progress of the policy of “financial rehabilitation” and quasi- 
protectorates in the Caribbean region can not be accounted for entirely 
by such forced action, and the doctrine of proximity has been fre- 


5 Speech in Aolian Hall, New York, January 27, 1916, quoted in M. Calero, 
The Mexican Policy of President Wilson, 1916, p. 89. 

55 Statement of Secretary Lansing, March 13, 1916, this Journa, Supp., 10: 
183; American Year Book, 1916, p. 79. 

% Secretary Lansing to Mr. Anguilar, Mexican Chargé, June 20, 1916, this 
JouRNAL, Supp., 10: 211; American Year Book, 1916, p. 82. 
Annual message, December 6, 1904, Foreign Relations, 1904, p. xlii; Moore, m 
597. 
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quently alluded to, especially by President Roosevelt. Referring to 
the Panama Canal in 1905 he said: ‘‘As a mere matter of self-defense, 
we must exercise a close watch over the approaches to this canal; 
and this means that we must be thoroughly alive to our interests in 
the Caribbean Sea.” ® 

That special interests of proximity have not been confined to the 
territory to the south of the United States is indicated by the state- 
ment of Secretary Seward in 1867: “British Columbia, by whomso- 
ever possessed, must be governed in conformity with the interests of 
her people and of society upon the American continent ;’’ * and by 
the resolution of the House of Representatives, March 27, 1867: ‘The 
people of the United States can not regard the proposed confedera- 
tion of the provinces on the northern frontier of this country without 
extreme solicitude.” © Even so far as the Hawaiian Islands have 
these special interests extended. In 1842 Secretary Webster said: 
“The United States are more interested in the fate of the islands and 
of their government than any other nation can be.” © 

In a Senate resolution of August 2, 1912, proposed by Senator 
Lodge in view of the proposed sale of a concession on Magdalena Bay, 
Lower California, to certain Japanese subjects, it was asserted that 
the “possession” of territory in the “American Continent... so 
situated that the occupation thereof for naval or military purposes 
might threaten the safety or communications of the United States” 
by ‘“‘any corporation or association which has such relation to another 
government, not American, as to give that government practical power 
of control for national purposes” ‘‘could not be seen without grave 
concern” by the United States. This seemed to assume that the 
United States had an ultimate veto of the disposal of strategically 
located territory in its neighborhood, a doctrine which had been even 


58 Annual message, December 5, 1905, Foreign Relations, 1905, p. xxxiii. 

%® A. B. Hart, The Monroe Doctrine, Boston, 1916, p. 155. 

6 Resolution, House of Representatives, March 27, 1867, Dip. Cor. 1867, 

76; Cong. Globe, 40th Cong., 1st Sess., p. 392. 

6 Secretary Webster to Hawaiian Agents, December 19, 1842, House Ex. 
Doc. 35, 27th Cong., 3d Sess.; Foreign Relations, 1894, App. II, p. 44; Moore, 7: 
476. 

Cong. Ree., 48: 10045-10047; this JourNAL, 6: 938. 
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more broadly asserted by President Polk in 1845 when he said, speak- 
ing of Yucatan’s offer to transfer its “dominion and sovereignty” 
to various countries: ‘‘ According to our established policy, we could 
not consent to a transfer of this ‘dominion and sovereignty’ to either 
Spain, Great Britain or any other European Power.” ® 

Sometimes these claims of the United States to supervise the do- 
mestic order and the disposal of territory of foreign states have been 
supported as corollaries of the Monroe Doctrine, and that doctrine 
has been interpreted as giving the United States jurisdiction over 
boundary disputes between American and European states.® 

Mr. Root has, however, shown that territorial propinquity is the 
true basis of this development of the famous doctrine,®* and the major- 
ity of authorities prefer to justify claims of jurisdiction in neighbor- 
ing territory, whether or not associated with the Monroe Doctrine, 
upon the assumed inherent right of self-preservation. Thus, Mr. 
Root has founded the doctrine “‘on the nation’s right of self-protec- 
tion.” *7 Senator Lodge says that “the Monroe Doctrine rests pri- 
marily on the great law of self-preservation” ® and Professor Hart d 
calls it a doctrine of “permanent interest’’ which he prefers to Secre- 
tary Evarts’ “paramount interest,” ® apparently because it implies 
that the doctrine is founded on geographical rather than political 
facts. 


The Senate resolution relating to the Magdalena Bay episode, 
above referred to, was supported by Senator Lodge solely on the iq 


“fundamental right of self-defense,’ and connection with the Monroe 
Doctrine was expressly denied. 


* Special message, April 29, 1848, Cong. Globe, 30th Cong., 1st Sess., p. 709; 
Moore, 6: 423. d 
* Annual message of President Roosevelt, December 6, 1904, Foreign Rela- ? 
tions, 1904, p. xli; Moore, 6: 576. 7 
% Special message of President Cleveland, December 17, 1895, and note by 
Secretary of State Olney, regarding the Venezuelan boundary dispute with Great 4 
Britain, Foreign Relations, 1895, 1: 543, 545, 558; Moore, 6: 553, 577. a 
* Address before American Society of International Law, April 22, 1914, this a 
JOURNAL, 8: 440. 
This JourRNAL, 8: 440. 
* Hart, op. cit., p. 202. See also J. W. Foster, op. cit. p. 446. 
® Hart, op. cit., p. 369. 
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(c) PACIFICATION IN MOROCCO 


On no occasion has territorial propinquity been more freely in- 
voked as a justification for measures of pacification than in the various 
Moroccan controversies. In the Anglo-French Declaration of 1904,” 


His Britannic Majesty’s Government . . . recognize that it apper- 
tains to France, more particularly as a Power whose dominions are 
coterminous for a great distance with those of Morocco, to preserve 
order in that country, and to provide assistance for the purpose of 
all administrative, economic, financial, and military reforms which 
it may require. 


In Article 8 of the same declaration, 


The two governments, inspired by their feeling of sincere friend- 
ship for Spain, take into special consideration the interests which that 
country derives from her geographical position and from her territorial 
possessions on the Moorish coast of the Mediterranean. In regard 
to these interests the French Government will come to an understand- 
ing with the Spanish Government. 


The preamble to the German-French Declaration of 1909," after 
the failure of the attempt at international government in Morocco 
under the Algeciras Act of 1906, contains the following paragraph: 


The Imperial German Government, seeking economic interests 
only in Morocco, recognizing, moreover, that the particular political 
interests of France are closely connected with the question of order 
and internal peace in Morocco, and resolved not to interfere with 
these interests, .. . 


In a convention between Germany and France of 1911,” the latter is 
authorized to lend its “‘assistance to the Moroccan Government, to 


70 This JouRNAL, Supp., 6:27. See also explanatory comments by the Marquis 
of Lansdowne and M. Delcassé, Martens, N. R. G., II, 32:3, 43. The Figaro (Paris) 
published in 1911 the draft of an agreement negotiated in 1902 between France and 
Spain, allocating spheres of interest in Morocco. It began with the assertion that 


presidios and her various interests in relation with the territory of Morocco, have 
a preéminent interest in the maintenance of the territorial, political, economic, ad- 
ministrative, military, and financial independence of Morocco.” The failure of 
the agreement to receive ratification was attributed to the fall of the Spanish min- 
istry. This JouRNAL, 8: 869. 

7 This JouRNAL, Supp., 6: 31. 7% Ibid., 6: 62. 
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introduce every administrative, judicial, economic, financial, and 
military reform necessary for the good government of the empire, 
and to make new regulations, and to modify existing regulations made 
necessary by these reforms,’”’ and “to extend her control and her pro- 
tection.” In 1912 this was followed by a treaty between France and 
Morocco * by which the latter became a protectorate. 


(d) PACIFICATION IN THE BALKANS 


In a similar sense has Austria invoked territorial propinquity to 
justify special interests in the Balkans. At the eighth meeting of 
the Congress of Berlin of 1878, Count Andrassy spoke as follows: 

All the governments are willing to recognize that Austria-Hungary 


in the capacity of an adjacent Power is interested more than any 
other Power in the regulation of the state of affairs in Bosnia and 


Herzegovina. 


Interested primarily as an adjacent Power, Austria-Hungary is 
obliged to declare freely and openly that its most vital interests do 
not permit it to accept any solution of the Bosnia-Herzegovina ques- 
tion which will be apt to delay the permanent pacification of the said 
provinces and to prevent the alteration of conditions which have 
brought about such grave danger to the peace of Europe and created 


for Austria-Hungary — by imposing great sacrifices and grave mate- 
rial losses —a situation so intolerable that she can not permit its 


continuance.” 


On the suggestion of Lord Salisbury,”> one of the British plenipoten- 
tiaries, the Powers agreed and provided in Article 25 of the Treaty of 


73 Ibid., 6: 207. Italian interests in Tripoli were supported on similar grounds. 
In her ultimatum to Turkey of September 28, 1911, after referring to her representa- 
tions “throughout a long series of years’’ requesting that the disorder and neglect 
and lack of progress in Tripoli and Cyrenaica might come to an end, Italy said, 
“This transformation, which is required by the general exigencies of civilization, 
constitutes, so far as Italy is concerned, a vital interest of the first order, by reason 
of the small distance separating these countries from the coast of Italy.” Jbid., 
6: 

™% British Parliamentary Papers, Turkey, No. 39 (1878), pp. 113-114; British 
and Foreign State Papers, 69: 947, 950. 

% Ibid. 
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Berlin 7° that Austria-Hungary should administer Bosnia and Herze- 
govina and maintain military garrisons in Novi Bazar. In dispatch- 
ing troops to give effect to this clause, the Austrian Government pro- 
claimed to the inhabitants of the districts: ‘‘The Emperor and King 
could no longer passively witness the violence and the discord which 
reigned in the vicinity of his provinces any more than the poverty and 
the misery which knocks at the doors of his states.” ™” 

In more recent pronouncements of policy in the Balkans, Austria 
has referred to “vital interests” rather than proximity, though Count 
Tisza, speaking before the Hungarian delegations in 1913, left no 
doubt that special interests existed.” 

Austria-Hungary desires neither territorial acquisitions, nor a 
protectorate, nor privileges in the Balkans. Nevertheless she is and 
will remain interested there and she will never tolerate those groups 
in opposition to her interests which remain identical with the interests 
of the Balkan peoples. 

The Austro-Hungarian interests in the Balkans are expressed in 
a single phrase; it is to know that the states of this peninsula con- 
tinue to possess a true independence which will be neither influenced 
nor touched in any part. We will consider the maintenance of this 


principle fundamental to our vital interests. 


Count Berchtold had spoken to the same effect in 1912 before the same 
body: 

Our policy in the Balkans is not a policy of conquest. But that 
does not mean that we are not interested in the events which occur 
in that region. We have in the Balkan Peninsula vital interests and 
we are resolved to defend them whatever happens.” 


A writer who discusses Austro-Hungarian interests in the Balkans 
as founded on the droit de voisinage, said in 1914: 


In claiming respect for ‘des interéts vitaux”’ of the Monarchy, 
the Austro-Hungarian press did not cease making frequent allusions 
to this “droit de voisinage”’ as it had been interpreted and exercised 


% Original, British and Foreign State Papers, 69: 758; English translation, 
British Parliamentary Papers, Turkey, No. 44 (1878); Annual Register, 1878, p. 226. 

7 British and Foreign State Papers, 69: 1107. 

7% Le Temps, June 20, 1913, quoted by J. Pericles Polyvios, L’Albanie et la 
Réunion d’Ambassadeurs 4 Londres, Paris, 1914, p. 141. 

7% Le Temps, October 12, 1912, quoted Polyvios, op. cit., p. 53. 
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by France in reference to Morocco. The press of the Monarchy drew 
from it arguments to justify the conduct of the cabinet of Vienna. 
The Balkan countries during the last years were to the eyes of 
Austrians what Morocco was for France and Spain, a country destined 
by its geographic situation not to pass from their zone of influence and 
to fall gradually like a ripe fruit under their tutelage.*® 


In the exchanges between Serbia and Austria-Hungary immedi- 
ately preceding the European War, special relations due to proximity 
are continually referred to. Thus, in her note of March 31, 1909, 
recognizing the annexation by Austria-Hungary of Bosnia and Herze- 
govina, Serbia agreed “to live in the future on good neighborly terms 
with Austria-Hungary,” and in the ultimatum of July 22, 1914, Serbia 
was ordered to express her regret that Serbian officers “(have com- 
promised the good neighborly relations’ to which she was pledged. 
In her official justification of this ultimatum, Austria-Hungary pointedly 
referred to Serbia as “the neighboring state.” In replying to the fifth 
demand, requiring her ‘‘To accept the codéperation in Serbia of repre- 
sentatives of the Austro-Hungarian Government in the suppression 
of the subversive movement directed against the territorial integrity 
of the Monarchy,” Serbia ‘“‘declares that it will admit such collabora- 
tion as agrees with the principles of international law, with criminal 
procedure, and with good neighborly relations.”’ In objecting to 
this form of accepting her demand, Austria stated that “international 
law and the penal code governing criminal proceedings have nothing 
whatever to do with this question,’ but, not mentioning the third 
Serbian proviso, leaves one to assume that possibly “‘good neighborly 
relations’’ do relate to the question.* 


(e) SPHERES OF INTEREST 


The droit de voisinage as applied by the United States in the Carib- 
bean, by France in Morocco, and by Austria in the Balkans, may be 
considered as an application of the doctrine of ‘‘spheres of interest.” 
Such spheres have been distinguished from “spheres of influence” as 
being the object of “agreements which allocate certain areas already 


® Polyvios, op. cit., pp. 54, 50. 
* Austro-Hungarian Red Book, 1914, Does. Nos. vii, viii, xxv, xxxiv. 
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occupied by states more or less civilized as spheres of influence or 
interest between Powers having already interests adjacent thereto.” * 
The doctrine is further illustrated by the action of certain European 
Powers in China and Persia. In these cases, also, territorial propin- 
quity has been referred to as a justification. Thus, in an exchange of 
notes of April 28, 1899,* between Great Britain and Russia, defining 
spheres of railroad interests in China, the two countries take “into 
consideration the econofmic and geographic gravitation of certain 
parts of that empire,” and in a treaty of August 31, 1907,** between 
the same Powers, the preamble states in reference to Persia: 


Considering that each of them has, for reasons of a geographic 
and economic order, a special interest to maintain peace and order in 
certain provinces of Persia contiguous or neighboring to the Russian 
frontier, on the one part, and to the frontier of Afghanistan and of 
Baluchistan, on the other. . . 


In reference to Tibet, in the same treaty: 


The Governments of Great Britain and of Russia recognize the 
suzerain rights of China in Tibet, and, considering that in consequence 
of the geographic situation, Great Britain has a special interest to see 
the present régime of foreign relations of Tibet integrally maintained. 


The Anglo-Japanese alliance treaty of September 27, 1905, affirm- 
ing that of January 30, 1902, after recognizing the “paramount interest” 
of Japan in Korea, states: 

Art. 4. Great Britain having special interests in all that concerns 
the security of the Indian frontier, Japan recognizes her right to take 
such measures in the proximity of that frontier as she may find neces- 
sary for safeguarding her Indian possessions. 


These provisions were omitted in the revised treaty of July 13, 1911. 
The Franco-Japanese agreement of June 10, 1907, is based on “‘a special 
interest” of the signatories “‘to have the order and pacific state of things 
preserved, especially in the regions of the Chinese Empire adjacent to 


& Supra, note 11; Cobbett, op. cit., 1: 114. 
8 British and Foreign State Papers, 91: 91. 
Tbid., 10U: 555; this JouRNAL, Supp., 400. 
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the territories where they have the rights of sovereignty, protection or 
occupation.” 

Interest in territory adjacent to certain of her African possessions 
was made the basis of a protest by Germany in 1894. Great Britain 
had leased from the Congo State a strip of territory, adjacent to Ger- 
man East Africa, extending from Lake Tanganyika to Albert Edward 
Nyanza, to be under British sovereignty as long as Congo remained 
under the sovereignty of the King of the Belgians. The British 
purpose was asserted to be nonpolitical, but to provide a means of 
connecting her East African possessions with the Zambesi region by 
railroad and telegraph. However, it seemed to Great Britain “just 
and reasonable that in regard to territory lying in such close proxim- 
ity to her frontier, . . . Germany should receive every assurance that 
due regard would be paid to her rights and interests.”” Germany 
was, therefore, requested to give her consent. This, however, Ger- 
many refused, and protested that the lease would be “‘in effect equiva- 
lent to a complete cession in view of the indefiniteness of its duration 
and the impossibility of foreseeing its extension,” adding: 

As far back as the negotiations which led to the conclusion of the 

agreement between Germany and Great Britain of the 1st July, 1890, 
Germany rejected the wish of Great Britain to have such a strip as- 
signed to her because her (Germany’s) political position would thereby 
have been deteriorated and her direct trade communication with the 
Congo State would have been interrupted. Germany will equally 
be put in the disadvantageous position under all circumstances whether 
the strip leased to Great Britain is contiguous to the German frontier 
or is some kilometers distant from it.** 
Considering that she was not yet ready to undertake actual construc- 
tion of the railroad contemplated, although maintaining her abstract 
right, Great Britain withdrew the objectionable clause by agreement 
with Congo.*’ 

*@ Japanese Year Book, 1916, pp. 569, 571. See also the Russo-German agree- 
ment on Persia and the Bagdad Railway, August 19, 1911, this JourNaL, Supp., 
6: 120. 

*% Agreement, May 12, 1894, Art. 3, British and Foreign State Papers, 86: 19. 

® British Parliamentary Papers, Africa, No. 5 (1894). 

* Agreement, June 22, 1894, British and Foreign State Papers, 86: 23. Hall 


(International Law, Higgins ed., p. 91) sustains the British position from a legal 
standpoint. 
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(f) PREFERENCE TREATIES 


Closely related to “‘sphere of interest’”’ treaties, on the one hand, and 
“protectorate”’ treaties, on the other, are so called “ preference”’ treaties. 
They differ from the former in that the sovereign of the territory in 
question is itself one party to the treaty, and from the latter in that 
the degree of responsibility for the maintenance of order implied by 
“protection” is not assumed. The privileges granted by “preference” 
treaties bear some resemblance to servitudes, but are of a less specific 
character. 

By an agreement of April 23, 1884, the International Association 
of the Congo agreed ‘‘to give to (France) the right of preference (in 
certain territory adjacent to French colonies) if from unforeseen circum- 
stances, the association should be led some day to alienate its posses- 
sion.” France accepted the assurance as “intended to strengthen our 
cordial and neighborly relations in the Congo.” This right of preference 
was recognized by Belgium in its treaties of February 5, 1895, and 
December 23, 1908.874 

The relation of such treaties to territorial propinquity is well illus- 
trated by the British agreement with Siam of March 10, 1909, by 
which the latter submitted to certain limitations upon the use of por- 
tions of her territory, ‘in view of the position of British possessions 
on the Malay Peninsula and of the contiguity of the Siamese Malay 
provinces with British protected territory,” 87° and by the Chino- 
Japanese treaties of May 25, 1915, resulting from the twenty-one 
demands of January 18, 1915. That respecting the Province of Shan- 
tung purports to have as one object “to strengthen the relations of 
amity and good neighborhood existing between the two countries.”’ °7¢ 


874 This JouRNAL, Supp., 3: 6, 69, 294. 

876 Parl. Pap., Siam, No. 1 (1909). A similar agreement was made with 
France with reference to territory bordering French possessions. Journal de droit 
international privé (Clunet), 1910, p. 78. 

87¢ This JouRNAL, Supp., 10: 5; Japanese Year Book, 1916, p. 583; American 
Year Book, 1915, p. 112. Other preference treaties are those of the United States 
with Cuba (1903), Panama (1903), Santo Domingo (1916), and Hayti (1916), giving 
the United States an exclusive right of intervention in certain contingencies, and 
with Nicaragua (1916), giving the United States an option on any possible canal 
route; that of Great Britain with Tibet (September 7, 1904, confirmed by China, 
April 27, 1906, this JourNAL, Supp., 1: 78, 80); and those of Japan with Korea from 
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Insurrection and disorder are likely to spread, in which case ad- 
jacent states would suffer first. Measures of pacification by such 
states may, therefore, be indirectly dictated by self-preservation. 
It can not be overlooked, however, that the actual effect of such meas- 
ures is frequently territorial expansion. From intervention for pacif- 
ication, to protection and finally annexation, has been the ordinary 
progress when the doctrine of territorial propinquity is thus invoked. 

States of full status in the family of nations are generally very 
jealous of their territorial jurisdiction. Great Britain, for instance, 
when approached in 1883 with reference to an agreement for the re- 
ciprocal pursuit of Indians across the Canadian border, “knew of no 
circumstances which would warrant the adoption of such an excep- 
tional measure as the agreement between the United States and 
Mexico.” ® During the American Civil War, after the raid in St. 
Albans, Vermont, orders which had been given by General Dix “to 
shoot down the perpetrators and . . . if necessary with a view to their 
capture, to cross the boundary between the United States and Canada,” 
were disapproved by the President and revoked.*® After Texan troops 
had crossed the United States border in 1839 to punish certain Indians, 
the American chargé d’affaires was instructed * to “promptly and in 


strong terms remonstrate”’ against the “insult and outrage.” In like 


manner, both Mexico and the United States have on occasion pro- 
tested against arrests of malefactors from one, made in the territory 
of the other; in one case, a question arising over the arrest by an Ameri- 
can officer of one Garcia while lying halfway across the boundary line 


in Nogales.* 
1894 to 1907, leading to annexation by the treaty of August 22, 1910 (this JourRNAL, 
Supp., 1: 213, 397, Japanese Year Book, 1916, p. 555). Although territorial pro- 
pinquity is not specifically mentioned in all of these treaties, its practical influence 
is obvious. 

% Mr. West, British Minister, to Mr. Frelinghuysen, Secretary of State, August, 
5, 1883, Foreign Relations, 1883, p. 527; Moore, 2: 440. 

89 General Orders, 1864, Nos. 97, 100; Moore, 2: 368. 

* Mr. Forsyth, Secretary of State, to Mr. LaBranche, Chargé d’Affaires to 
Texas, January 8, 1839, Moore, 2: 363. 

® Mr. Olney, Secretary of State, to Mr. Romero, Mexican Ambassador, De- 
cember 1, 1896, Foreign Relations, 1896, pp. 446 et seg.; Moore, 2: 380. See also 


Moore, 2: 371 et seg., and numerous references to Foreign Relations there given. 
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As a question of law, it may be doubted whether jurisdictional 
rights in foreign territory can be justified from territorial propinquity 
unless there is also necessity of self-defense, which, according to the 
generally accepted phrase of Secretary Webster in the Caroline case, 
must be “instant, overwhelming, and leaving no choice of means 
and no moment for deliberation.” 


4. SpectaL PouiticaL INTERESTS 


(a) THE MONROE DOCTRINE 


A special political interest in nearby states is no new doctrine to 
Americans. As early as 1811 Madison anticipated Monroe in a mes- 
sage to Congress,** and his words were repeated in a resolution of 
January 15, 1811: 


The United States could not see, without serious inquietude, any 
part of a neighboring territory in which they have, in different respects, 
so deep and so just a concern, pass from the hands of Spain into those 
of any other foreign Power.” 


In the Monroe Doctrine itself, ‘‘the neighboring territory”’ with which 
the United States has an especial concern was asserted to embrace 
the land of the entire hemisphere: 

With the movements in this hemisphere we are, of necessity, more 
immediately connected, and by causes which must be obvious to all 
enlightened and impartial observers.” 

Specifically, the doctrine stated that any future colonization of the 
American continents by European Powers would involve the “rights 
and interests of the United States.” It further asserted that an “‘ex- 
tension of the European political system” to this hemisphere was 
‘dangerous to the peace and safety of the United States” and any “in- 
terposition for the purpose of oppressing”’ or ‘‘controlling the destiny”’ 


% Mr. Webster, Secretary of State, to Mr. Fox, British Minister, April 24, 
1841, Webster’s Works, 6: 250; Moore, 2: 412. 

% Special message, January 3, 1811, American State Papers, Foreign Rela- 
tions, 3: 571. 

% 3 Stat. 471; Moore, 6: 372. 

% President Monroe, annual message, December 2, 1823, American State 
Papers, Foreign Relations, 5: 250; Moore, 6: 402. 
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of the newly independent American states would be viewed as the 
“manifestation of an unfriendly disposition towards the United States.” 
Stronger expressions were used in connection with the liberty and 
independence of the American states than with their territory, and in 
may be inferred that it was with the former that the United States 
was primarily concerned.** This inference is strengthened by Secre- 
tary Olney’s interpretation of the doctrine in 1895. He said: 


The people of the United States have a vital interest in the cause 
of popular self-government. . . . It is in that view more than in any 
other that they believe it not to be tolerated that the political con- 
trol of an American state shall be forcibly assumed by any European 
Power.*” 


With this view, the appellation of an enlarged Declaration of Inde- 
pendence * is not inappropriate, nor was President Wilson perverting 
the doctrine in ignoring its original geographical extent and regarding 
its essence as the right of a people “to determine its own polity, its 
own way of development, unhindered, unthreatened, unafraid.” ” 


(b) FRENCH POLICY 


The appeal to territorial propinquity as a justification for a special 
interest in the independence of foreign states has not been confined 
to the United States. France, which followed the United States by 
a decade with its Declaration of Independence, did the same with its 
Monroe Doctrine. Guizot, speaking of the foreign policy of Louis 
Philippe, says: 


Side by side with the principle of respect for treaties, he laid down 
and carried out another equally important, — respect for the inde- 
pendence of the states immediately contiguous to France, and which 
form her girdle, — Belgium, Switzerland, Piedmont, and Spain. M. 


% A. B. Hart (op. cit., p. 368), in his interpretation of the doctrine, puts this 
aspect first. See, also, J. W. Foster, op. cit., p. 438, et seq. 

” Mr. Olney, Secretary of State, to Mr. Bayard, Ambassador to England, 
July 20, 1895, Foreign Relations, 1895, 1: 557; Moore, 6: 552-553. 

% J. W. Foster, op. cit., p. 438 et seq. 

* Address of President Wilson to the Senate, January 22, 1917, Cong. Rec. 
54: 1743. See, also, addresses by G. G. Wilson and Albert Shaw, at a Conference 
on Foreign Relations, May 30, 1917, Proc. Acad. of Pol. Sci., 7: 471, 489. 
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Molé announced to Baron de Werther that if Prussian soldiers entered 
Belgium, French troops would enter at the same time. M. de Rumigny, 
in Switzerland, and M. de Barante, at Turin, held the same language. . . . 
In every direction round our territory the government of King Louis 
Philippe exercised its action, thrusting aside foreign intervention, 
and proving itself an effectual, but unambitious protector of the 
independence of its neighbors, and of the security of France within her 
natural orbit. ‘‘We must,” he often said, “‘balance causes and cal- 
culate distances; afar off, nothing calls upon us to implicate France; 
we may act or not according to prudence and our national interests. 
Near us, at our gates, we are committed beforehand. We can not 
allow the affairs of our immediate neighbors to be regulated by stran- 
gers and without our interference.” 


(c) BRITISH POLICY 


A similar doctrine has had a place in British foreign policy. ‘To 
safeguard the independence of both Holland and Belgium”’ has been 
declared “a British hereditary policy” and an “obligation which binds 
Great Britain to place herself as the active auxiliary, when required, 
of any particular state or states on the continent.” The geographi- 
cal position of the channel states was believed by Lord Aberdeen to 
justify British intervention in 1830. He said in the House of Lords: 


The interests of this country were at all times so intimately con- 
nected with those of the Netherlands, that it was impossible for the 


government to look with indifference at the situation in which they 
were placed. He had already stated most distinctly that the object 
of all interferences on the part of England were amicable and such 
as might be expected from a state situated as it was with regard to 
the Netherlands.'” 


In the following year, Lord Palmerston, who had succeeded Aberdeen 
as Foreign Minister, thus generalized the rights of neighborhood: 


There was nothing in the principle of noninterference fairly and 
reasonably laid down, which prescribed to a state the absence of all 


10 F. Guizot, Memoires, London, 1858, 2: 244-245. W. B. Lawrence notes 
this resemblance of French policy to the Monroe Doctrine, Commentaire sur les 
éléments du droit international et sur l'histoire des progres du droit des gens de Henry 
Wheaton, Leipzig, 1868, 2: 312. 

10 Montague Burrows, The History of the Foreign Policy of Great Britain, 
New York, 1895, pp. 120, 329. 

1022 November 8, 1830, Hansard, Series iii, 1: 247. 
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interference in what p. ‘sed in a neighboring country, when that which 
was passing concernea interests of the other party.’ 


When the Belgian question again became prominent in 1870, Glad- 
stone was no less insistent on the British interest in Belgian inde- 
pendence and neutrality, although he regarded it as founded on the 
general European interest in the maintenance of public right. “Too 
much,”’ he thought, ‘“‘had been said . . . of the specially distinct, sepa- 
rate, and exclusive interest which this country has in the maintenance 
of the neutrality of Belgium.” Her real interest “is the same as that 
of every great Power in Europe. It is contrary to the interest of 
Europe that there should be unmeasured aggrandizement. . . . That 
it is a real interest, a substantial interest, I do not deny, but I protest 
against the attempt to attach to it an exclusive character.” ™ 

In August, 1914, though emphasizing the particular obligation 
of Great Britain toward Belgium founded on the treaties of guaran- 
tee, Sir Edward Grey said in Parliament: ‘“‘ We have great vital interests 
in the independence — and integrity is the least part — of Belgium.” 1% 
And in his dispatch of July 31, 1914, to the British Ambassador in 
Paris, he had said: “The preservation of the neutrality of Belgium 
might be, I would not say a decisive, but an important factor in de- 
termining our attitude.” !°* In his speech to Parliament, Sir Edward 
also invoked the motives suggested by Gladstone in 1870, from whose 
speech he quoted, thus recognizing, as did President Wilson when he 
insisted that the Monroe Doctrine rested on a broader foundation 
than immediate self-defense, that a government can not justify inter- 
vention, even in behalf of a neighboring state, unless in addition to 
a possible menace to its own safety, there is the more certain, although 
perhaps more distant menace, always following an assault upon the 
fundamental principles of public right. 

10 February 18, 1831, ibid., 2: 702. 

14 August 10, 1870, ibid., 203: 1786. 

10% August 3, 1914, Parliamentary. Debates, Series v, Commons, 65: 822. 

% British White Paper, 1914, Doc. No. 119. 
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(d) CONFEDERATIONS 


Cases in which a proper appreciation of political interest has been 
thought to dictate a genuine interest in the protection of the rights of 
foreign states, especially those with neighboring territory, might be 
indefinitely multiplied. It would in fact embrace a large part of the 
history of federations, confederations, and alliances. Except in the 
case of alliances with purely military objects,!* and non-political ad- 
ministrative unions, the most important facts upon which such polit- 
ical unions have been founded seem to have been common nationality 
and territorial propinquity. Nationality, including both the cultural 
and racial character of the people, has been prominent in the literature 
of political history, as evidenced by such names as Pan Anglicism, 
Pan Germanism, Pan Slavism and even Pan Turanism, but in prac- 
tice the proximity and accessibility of territory has usually exercised 
a more effective influence. Pan Germanism, for instance, which seeks 
to gather into one political group not only Germans but Turks, Bul- 
gars, Magyars, Czecho-Slavs, Jugo-Slavs, Poles and others, is better 
characterized by the geographic term “ Mittel-Europa.”’ 

Where nationality and geographical proximity have combined, 
a movement for political union has frequently proved irresistible. 
The cities of ancient Greece, the Germanic Cantons of Switzerland 


in the Middle Ages, the Dutch states in the Renaissance period, the 
six nations of the Iroquois, and, in the past century, the states of 
Germany, of Italy, of Canada, of Australia, and of South Africa all 
were influenced by the fact of territorial propinquity, joined to a com- 
mon heritage of race, tradition, and culture, to attempt some form 
of permanent union. Needless to say, it was the same factors which 
urged each of the British colonies in America to view the continent as 


164 Even military alliances have frequently had a geographical basis. The 
Chinese Government authorized the statement on May 19, 1918, that a military 
agreement with Japan had been concluded, because, “on account of the propinquity 
of their territory, the governments recognized the necessity of a definite agreement 
for joint defense.” Leagues for the preservation of neutrality have, likewise, 
generally had a basis in territorial propinquity. In proposing an armed neutrality 
league in October, 1914, Venezuela urged the duty of leadership by American states 
on the basis of “their geographic position.” Naval War College, International 
Law Topics, 1916, p. 129. 
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a whole, at first half-heartedly, as in the Albany Convention, but 
with increasing conviction, until a “‘more perfect union” was achieved 
in the Convention of 1787.!% 


(e) CONCERT OF EUROPE 


On a larger scale, geographic proximity, unaided by the sentiment 
of common nationality, has tended to produce confederation, but in a 
far less effective manner. Thus territorial propinquity might be 
considered in relation to the conception of the solidarity of Europe, 
manifested in the Middle Ages by the Holy Roman Empire, but almost 
extinguished by the particularism of the age of enlightenment reflected 
in the political philosophies of Machiavelli and Hobbes. The con- 
ception was for a moment resuscitated in the Grand Design of Sully 
and Henry IV, but almost immediately relapsed in Utopian idealism 
in the plans of Crucé, Penn, St. Pierre, Bentham, and Kant. In the 
Holy Alliance of Alexander I, followed by the more substantial Quad- 
ruple Alliance, the idea again assumed political reality, but the vitality 
of Metternich’s concert of Europe soon began to be sapped by the 
rising tide of nationalism, until his follower, von Beust, could find no 
Europe to prevent the war of 1870 and the repudiation of the Treaty 
of Paris by Russia.’% At the end of the nineteenth century the ever 
latent conception of a united Europe again came into prominence 
by the rescript of another Czar and the institution of the Hague 
Conferences.'” 

(f) PAN AMERICANISM 

Of similar significance has been the movement toward continental 
solidarity in the New World. From two roots, the Latin American 
efforts at confederation and the North American Monroe Doctrine, 
has grown the institution of Pan Americanism. 

i” See E. A. Freeman, History of Federal Government in Greece and Italy, 
2d ed., London, 1893; John Fiske, The Federal Union, American Political Ideas, 
New York, 1885. 

18 Von Beust, Memoires, trans. H. de Worms, London, 1887, 2: 222. 

0 See D. J. Hill, World Organization as Affected by the Nature of the Modern 
State, New York, 1911; W. Allison Phillips, The Confederation of Europe, Oxford, 
1914. For texts of schemes of European organization, see W. Evans Darby, In- 
ternational Arbitration, 4th ed., London, 1904. 


INTERNATIONAL LAW 


THE AMERICAN JOURNAL OF 


The Declaration of Rights of the People of Chile in 1810 stated 


that: 

The people of Latin America can not, isolated, defend their sover- 
eignty; in order to develop, they must become united, not for reasons 
of domestic policy, but for security abroad, against the projects of 
Europe and to avoid wars among themselves.!!° 


In 1826 an attempt was made to accomplish this union in the Panama 
Congress, in which the representatives of Mexico, Central America, 
Colombia, and Peru signed a pact of ‘Union, alliance and perpetual 
confederation,” the object being ‘“‘to maintain defensively and offen- 
sively, if necessary, the sovereignty, independence, and territorial 
integrity of all and each of the Confederated Republics of America 
against all foreign domination.” On this occasion President Adams 
and Secretary Clay were anxious that the United States should par- 
ticipate, but opposition developed in Congress, and the American 
delegates, though eventually commissioned, arrived too late to take 
part in the congress, and for the next half century the movement for 
Latin American union was independent of and often antagonistic to 
the United States.! 

The Panama treaties were not ratified, and attempts of Mexico in 
1831, 1838, and 1840 to organize confederacies for mutual protection 
produced no results; but in 1847, alarmed by the suspected machina- 
tions of the Ecuadorian general, Flores, representatives of New Gran- 
ada, Ecuador, Peru, Bolivia, and Chile, met at Lima and signed a 
treaty of confederation, which stated in its preamble that the con- 


federated states, 

Bound together by origin, language, religion and customs, by 
geographical position, by the common cause they have defended and 
by the analogy of their institutions, and above all, by common neces- 
sity and reciprocal interests, can not be considered but as parts of the 
same nation, which should unite their forces and resources to remove 
all the obstacles opposing the destiny offered them by nature and 
civilization. 

10 Quoted by A. Alvarez, Latin America and International Law, this JourNaL, 
8: 277. 
«| 4! For attitude of the United States, see American State Papers, Foreign Re- 
lations, 5: 834-905; 6: 383; Cong. Debates, 1826, Vol. 2, pt. 2. See also Moore, 
6: 416 et seqg.; Alvarez, this JoURNAL, 3: 280. 
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This treaty also failed of ratification, as did the similar treaties signed 
in Santiago and Washington in 1858 by most of the Latin American 
states bordering the Pacific, as a response to the alarm created by the 
war between the United States and Mexico and the Walker filibusters 
in Nicaragua.!” 

In 1864, the need for unity of the Latin American states was again 
emphasized by the Spanish reannexation of Santo Domingo in 1861, 
the French intervention in Mexico in 1862, the Spanish attempt to 
occupy the Chinchos Islands of Peru in 1864, as well as the imperialistic 
tendency of the foreign policy of the United States at that time. A 
congress was called at Lima, and on January 23, 1865, two treaties 
were signed by Bolivia, Colombia, Chile, Ecuador, Peru, Salvador 
and Venezuela, the first of which, according to President Perez of 
Chile, ‘provides for the defense of our America against the dangers 
which might threaten its independence and territorial integrity, and 
the other supplies the means of preserving peace and harmony between 
the contracting states.”” Under Article 1 of the first treaty: 


The high contracting parties unite and ally themselves for the 
objects above mentioned [to provide for the external security, to 
strengthen their relations, to guarantee peace between them and to 
promote other common interests] and mutually guarantee the inde- 
pendence, sovereignty, and integrity of their respective territories, 


binding themselves in the terms of the present treaty to defend each 
other against all aggression that may be for the purpose of depriving 
any of them of any of the rights herein expressed, whether it come 
from a foreign Power, or from any of the parties allied by this pact, 
or from foreign forces not obeying a recognized government." 


These treaties also failed of general ratification, but their spirit was 
given practical effect in the war which soon after broke out between 
Chile and Spain. On December 5,1865, Peru signed a treaty of of- 
fensive and defensive alliance with Chile ‘for the purpose of repelling 
the present aggression of the Spanish Government as also any other 
aggression of that government, the object of which may be to menace 
the independence, the sovereignty, or the democratic institutions of 
the two Republics or of any other Republic of the continent of South 


12 Alvarez, this JouRNAL, 3: 282. 
18 British and Foreign State Papers, 56: 1186; 58: 420. 
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America,” and in declaring war on Spain, January 14, 1866, Peru 
considered that ‘“‘Independently of the special reasons which Peru 
has to demand of the Spanish Government reparation for the grave 
injuries done to her, she has conceived it her duty to treat as her own 
the question which that government has raised with Chile,” and has 
consequently ratified a treaty of alliance “for the purpose of mutual 
preservation, and the preservation of America from the unjust and 
violent aggression of Spain.” '4 

Bolivia and Ecuador also joined forces with Chile, the Minister of 
Foreign Affairs of the latter asserting: 


That the government and people of the Equator considered the 
Chilean cause to be eminently American; that community of interest 
did not permit that Chile should find itself in the contest without the 
support of its sisters, the other republics of the continent; that con- 
sidering the unjust aggression of Spain against Chile, a threat against 
the honor, dignity and rights of that republic and others of South 
America, it becomes the duty of all of them to unite their forces and 
resources to defend its sovereignty and political independence.!® 


Thus, although permanent confederation was not achieved on this 
occasion, the neighboring states of the Pacific were able to present 
a common front. It is noteworthy that in these early efforts at con- 
federation, the states of Spanish nationality alone were interested. 
In later congresses representatives from all of the Latin Americas, 
Portuguese as well as Spanish, have attended, but the objects have 
been the codification of international law and the regulation of in- 
ternational administrative matters rather than political confedera- 
tion. Such conferences have been held at Lima in 1877, at Bogota 
in 1880, and in Montevideo in 1888, the last producing several con- 
ventions ratified and still in force. Following the International Ameri- 
can Conference at Washington, 1889-1890, the movement has become 
amalgamated with the general Pan American movement, including 
the United States. 


u4 British and Foreign State Papers, 56: 708, 709. 

16 Tbid., 56: 711. Declaration of war by Ecuador, ibid., 56: 952. See also 
message of President Perez of Chile, June 1, 1866, ibid., 58: 586. The United 
States refused to comply with Chile’s request to intervene in the war. Mr. Seward, 
Secretary of State, to Mr. Kilpatrick, Minister to Chile, June 2, 1866, Dip. Cor- 


respondence, 1866, pt. 2, p. 413; Moore, 6: 445. 
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The Monroe Doctrine, regarded in its original significance as a 
guarantee of the independence and territorial integrity of American 
states, as well as in its more recently asserted significance as a guaran- 
tee of reasonable order and financial integrity in American states, es- 
pecially those in the Caribbean region, is in a broad sense founded 
upon the instinct of self-preservation. It, however, permits action 
beyond that necessary for defense against immediate material dangers, 
and, as its scope has broadened, there has been a tendency to recog- 
nize the need of a sanction beyond the United States alone. In this 
aspect the Monroe Doctrine bears a close relation to Pan Americanism. 

The solidarity of the Americas was certainly implied in the original 
statement of the doctrine: 


The political system of the allied Powers is essentially different 
in this respect from that of America. This difference proceeds from 
that which exists in their respective governments. And to the de- 
fense of our own, which has been achieved by the loss of so much blood 
and treasure, and matured by the wisdom of their most enlightened 
citizens, and under which we have enjoyed unexampled felicity, this 


whole nation is devoted. 


Emphasizing this phase, Secretary Olney referred to the doctrine in 
1895 as “a long and firmly established doctrine of American public 
law”’’ which “could not easily be ignored in a proper case for its appli- 


cation” and said: “The states of America, South as well as North, 
by geographical proximity, by natural sympathy, by similarity of 
governmental constitutions, are friends and allies, commercially and 
politically, of the United States.’ 

Secretary Hay in 1901 defined the Pan American policy of the United 
States in response to a request of the Chilean Minister, and showed its 


relation to the Monroe Doctrine: 


The Government of the United States has on many occasions 
expressed its strong desire that peace and harmony shall prevail among 
the countries with which it holds friendly relations, and especially 
among the republics of the American continents whose systems of 
government rest upon a common basis, and whose material interests 
are intimate and interdependent. . . . In one notable instance its coun- 
sels and offices were lent to bring about the arbitration of a boundary 


6 Mr. Olney, Secretary of State, to Mr. Bayard, Ambassador to England, 
July 20, 1895, Foreign Relations, 1895, 1: 557; Moore, 6: 551-552. 
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dispute between a Spanish-American state and a European Power, 
doing so in furtherance of the national policy announced nearly eighty 


years ago.’ 


Latin American writers have called attention to the relation be- 
tween the Monroe Doctrine in its original form and many of the early 
pronouncements of Latin American congresses on the obligation of 
mutual preservation among the Americas, some of them characteriz- 
ing the doctrine as the leading principle of “American international 
law.” "8 From this standpoint, Foreign Minister Drago of the Ar- 
gentine Republic in 1902 invoked the Monroe Doctrine in defense 
of the new doctrine, which bears his name, against armed interven- 
tion for the collection of contract debts."® President Roosevelt seems 
to have desired a sanction for the doctrine beyond the United States 
alone when he said in 1901,"° “The Monroe Doctrine should be the 
cardinal feature of the foreign policy of the nations of the two Americas, 
as it is of the United States.”’ 

The new Pan Americanism, which is closely related to this aspect 
of the Monroe Doctrine, as well as to the older Latin-Americanism, 
strictly began with the Pan American Conference at Washington in 
1889-1890, which produced a treaty of arbitration, coupled with a 
repudiation of the right of conquest, which, however, was not ratified, 
a number of reports on matters of international administration and 
a Bureau of American Republics, later known as the Pan American 
Union. A second conference was held at Mexico City in 1902, a third 
at Rio Janeiro in 1906, a fourth in Buenos Ayres in 1910, and scientific 
conferences have been held at Santiago in 1909 and at Washington in 


1916.4 


17 Mr. Hay, Secretary of State, to Mr. Vicuna, Chilean Minister, January 3, 
1901; Moore, 6: 603-604. 

18 Alvarez, this JouRNAL, 3: 269, and the same author, Le Droit International 
Americain, Paris, 1910. See also conclusion of the Section on International Law of 
the First Pan American Scientific Congress, January 4, 1909, this JouRNAL, 3: 252. 
u9 Foreign Relations, 1903, pp. 1-5; Moore, 6: 592. 

120 Message, December 3, 1901, Foreign Relations, 1901, p. xxxvi; Moore, 6: 


595. 
21 Moore, 1: 292, 6: 599; D. P. Myers, The New Pan Americanism, World 


Peace Foundation, 1916. 
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President Wilson indicated adhesion to Pan Americanism early 
in his administration by a circular note to United States diplomatic 
officers in Latin American countries: 


One of the chief objects of my administration will be to cultivate 
the friendship and deserve the confidence of our sister republics of 
Central and South America, and to promote in every proper and honor- 
able way the interests which are common to the peoples of the two 
continents. 

I earnestly desire the most cordial understanding and coéperation 
between the peoples and leaders of America and, therefore, deem it 
my duty to make this brief statement. Codperation is possible only 
when supported at every turn by the orderly processes of just govern- 
ment based upon law, not upon arbitrary or irregular force.’ 


He has called it into political activity by twice enlisting the coépera- 
tion of certain American countries in settling the Mexican imbroglio.' 
In response to the second of these efforts, the Pan American Union 
passed a resolution as follows: 

The Pan American Union expresses its gratification and approval 
of the course adopted by the Governments of Argentina, Bolivia, 
Brazil, Chile, Guatemala, United States, and Uruguay in counseling 
together upon the situation in Mexico and in acting identically in 
recognizing the de facto Government of Mexico, in that it evidences 
the spirit of coéperation, which is the essential element of Pan Ameri- 
can fraternity.’ 


Other phases of Pan Americanism were emphasized by President 
Wilson in his address to the Pan American Scientific Conference in 
1916. He said that the Monroe Doctrine in its negative aspect had 
been maintained on the responsibility of the United States alone, 
but added: 


If America is to come into her own . . . she must establish the foun- 
dations of amity. . . . It will be accomplished, in the first place, by the 
states of America uniting in guaranteeing to each other absolute polit- 
ical independence and territorial integrity.*¢ 


#22 March 12, 1913, Myers, op. cit., p. 7. 

23 American Year Book, 1914, p. 72, 1915, p. 116. See also President Wilson’s 
address to Congress, December 7, 1915 (Cong. Rec., 53: 95), and Secretary Lan- 
sing’s address to the Second Pan American Scientific Congress, December 27, 1915 
(Myers, op. cit., p. 98). 

4 Bulletin of Pan American Union, 41: 609 (November 1915). 

14@ American Year Book, 1916, p. 288. The relation of this solidarity of the 
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He then proceeded to outline a practical program for accomplishing 
this end, including an agreement for amicable settlement of all dis- 


putes, and: 


The agreement necessary for the peace of the Americas, that no 
state of either continent will permit revolutionary expeditions against 
another state to be fitted out on its territory, and that they will pro- 
hibit the exportation of the munitions of war for the purpose of supply- 
ing revolutionists against neighboring governments.™® 


This principle had already received recognition in the Joint Resolu- 
tion of Congress of March 14, 1912, giving the President authority to 
forbid the export of arms and munitions of war to ‘any American 
country” in which he finds “conditions of domestic violence’; in 
the practice of Presidents Taft and Wilson under the resolution in 
connection with Mexico; and also in the Latin American schemes of 
confederation of 1848, 1858, and 1865."*7 In the references to ‘‘neigh- 
boring governments” and “any American country” there is a mani- 
festation of the doctrine of territorial propinquity. 

During the War of 1914, several South American countries re- 
ferred to “American” practice as the basis for certain neutrality regu- 
lations 8 and after the declaration of war by the United States in 
April, 1917, several of them mentioned the solidarity of the Americas 
as a reason for severing diplomatic relations with Germany, revoking 


Americas to the Monroe Doctrine and to the problem of a general guarantee of 
the future peace of the world” was discussed by President Wilson in an address 
to a group of Mexican editors on June 7, 1918. 

12 American Year Book, 1916, p. 288; Myers, op. cit., p. 108. The American 
Institute of International Law, at its second meeting at Havana, January 22-27, 
1917, proposed the question for consideration: “Should the American Republics 
affirm, as a basis of international organization in their relations with the states of 
other continents, that the integrity and the sovereignty of the countries which 
constitute the American Continent or American World should be maintained; 
and, if so, should they declare themselves jointly and separately responsible for the 
maintenance of these principles?’’ This JouRNAL, Supp., 11: 50. 

1% 37 Stat. 630. 


17 Supra, notes 112, 113. 
128 Uruguay, decrees, December 14, 15, 1914, Naval War College, International 


Law Topics, 1916, pp. 115, 118. The special responsibilities of the “American 
states” are referred to in a Chilean decree, December 15, 1915, and a Venezuelan 
memorandum, October, 1914, ibid., 28, 129. 


TERRITORIAL PROPINQUITY 559 


neutrality decrees, or declaring war.’ In a message to Congress of 
May 22, 1917, the President of Brazil stated: 

Today, in consideration of the fact that the United States is an 
integral part of the American Union; in consideration, also, of the 
traditional policy of Brazil, which has always been governed by a 
complete unity of view with the United States; and, finally, in con- 


sideration of the sympathies of a great majority of the Brazilian nation, 
the administration invited Congress to revoke the decree of neutrality."*° 


Coéperation of the states of the Western Hemisphere to protect 
their independence and system of government seems to have proved 
a necessary development of the Monroe Doctrine. If this is true, 
general international codperation “to make the world safe for democ- 
racy” is not a departure from past policies so much as an enlargement 
justified by new technical conditions of commerce and communication. 
Nor would such an enlargement necessarily imply an abandonment 
of the territorial propinquity phase of the doctrine. An individual 
under ordinary circumstances is more concerned with his family than 
with his nation, and with his nation than with humanity; so a state 
may be expected to take a more intense interest in the integrity of 
neighboring states than in those of a remote quarter of the globe. 
The United States will probably continue, under ordinary circum- 


stances, to be more interested in Canada, Cuba and the Caribbean 
than in Chile, and in Pan America than beyond the seas; but without 
implying an absence of responsibility for the larger order. 


CONCLUSION 


A review of the foregoing pronouncements shows that territorial 
propinquity has furnished a legal justification for the acquisition of 
territory, but only in regions unoccupied or occupied only by savages. 
Geographical position has been given some recognition as a justifica- 
tion for special economic privileges, which, however, have been fre- 


29 Naval War College, International Law Documents, 1917, pp. 60, 65, 77, 197, 


198, 249; American Year Book, 1917, p. 50 et seq. 
80 Message, President of Brazil, May 22, 1917. This recommendation was 


acted upon, May 29, 1917, and followed by a declaration of war, October 27, 
1917; American Year Book, 1917, p. 53. 


560 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


quently a prelude to political incorporation. Propinquity to the 
enemy has been referred to by belligerents as a justification for sub- 
jecting neutrals to special economic restrictions; and the proximity 
of disorder to their frontiers has been often cited by states as a justi- 
fication for the exercise of jurisdiction in foreign territory, but this 
justification has usually been accepted only where the case is covered 
by a special convention, where there is an instant and overwhelming 
necessity of defense, or where there is a marked difference in the civi- 
lization of the two states. As a doctrine applicable between states 
of equal standing, territorial propinquity would seem to be recog- 
nized only as a justification for special interests of mutual protection 
and codperation. 

The scope of the most recent illustration of the doctrine of terri- 
torial propinquity must await for the verdict of history. Does the 
Lansing-Ishii agreement give Japan a free hand to expand territorially 
in China? Her delay in fulfilling the promise to return Kiau Chau 
seems to raise that presumption.’*! Does it permit her to gain a priv- 
ileged economic situation in that country? Her position in Man- 
churia suggests that interpretation.” Does it concede her the right 
to enjoy certain jurisdictional rights in China? Such might be in- 
ferred from some of the demands presented to that country in 1915 
and 1916.'% 

Yet the notes themselves ™ specifically provide against any im- 
pairment of the “territorial sovereignty of China” and the principle of 
the “‘open door,” or “the acquisition by any government of any special 
rights or privileges that would affect the independence or territorial 
integrity of China or that would deny to the subjects or citizens of 


131 American Year Book, 1914, p. 99. See also Chinese supplementary pro- 
posal to Group I, of the demands of January 18, 1915, zbid., 110. 

182 Groups II and III of demands of January 18, 1915, American Year Book, 
1915, p. 111. 

133 Group V of demands of January 18, 1915, American Year Book, 1915, p. 
112. Resulting agreement, May 25, 1915, this JournaL, Supp. 10: 5. See, also, 
eight demands made after the Cheng Chia Tun incident, September 2, 1916, this 
JOURNAL, Supp., 11: 113; American Year Book, 1916, p. 100. 

14 This JouRNAL, Supp. 12: 1; World Court Magazine, 3: 594 (Dec. 1917); 
American Year Book, 1917, p. 61. 
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any country the full enjoyment of equal opportunity in the commerce 
and industry of China.” 

Secretary Lansing interprets the agreement as‘ “openly pro- 
claiming that the policy of Japan is not one of aggression, and by 
declaring that there is no intention to take advantage commercially 
or industrially of the special relations to China created by geographical 
position.”” And shortly prior to the conclusion of the agreement, 
Viscount Ishii spoke of the Japanese policy as follows: 

There is this fundamental difference between the Monroe Doctrine 
of the United States as to Central and South America and the enun- 
ciation of Japan’s attitude toward China. In the first there is on the 
part of the United States no engagement or promise, while in the other 
Japan voluntarily announces that Japan will herself engage not to 
violate the political or territorial integrity of her neighbor, and to 
observe the principle of the open door and equal opportunity, asking 
at the same time other nations to respect these principles.™* 


From the words of the notes and the expressions used in connec- 
tion with them, it may be inferred that protection of China from in- 
terference by foreign states is the only special interest Japan has in 
China. The doctrine would then be not unlike the Monroe Doctrine 
in its simplest form. If this is its true intent, it is to be hoped that, 
as in recent interpretations of the Monroe Doctrine, codperation will 


be recognized as an essential feature of the doctrine and that in the 
determination of action to be taken under it, China will have an equal 


voice. 


Quincy WRIGHT. 


188 This JouRNAL, 12: 154; World Court Magazine, 3: 595. 

186 The Imperial Japanese Mission, 1917, Carnegie Endowment for International 
Peace, Division of Intercourse and Education, Publication No. 15, Washington, 
1918, pp. 103-104. World Court Magazine, 3: 520 (November, 1917). The Chinese 
attitude toward the agreement is indicated by the declaration of the Chinese Lega- 
tion in the United States, November 12, 1917, immediately after publication of the 
exchange of notes: “The Chinese Government will not allow herself to be bound 
by any agreement entered into by other nations.” This JouRNAL, Supp., 12: 3; 
World Court Magazine, 3: 599 (December, 1917). 


THE HELLENIC CRISIS FROM THE POINT OF VIEW 
OF CONSTITUTIONAL AND INTERNATIONAL LAW 


Part IV! 


HavinG examined the question of the casus foederis of the Treaty 
of Alliance between Greece and Serbia, we shall now inquire whether 
the use of Greek territory by the Entente Powers for the purpose of 
carrying on military and naval operations against their enemies and 
the other forcible measures resorted to against Greece were justified 
either by reason of rights resulting from treaties, or on account of 
unneutral acts or omissions of the Government of Constantine. 


Before discussing the points at issue, it will be necessary to sum- 
marize seriatim the facts connected with each. 

It should be remembered that from the very beginning of the pres- 
ent war the Entente Powers have utilized the territorial waters of 
some islands in the AXgean Sea which were either under the military 
occupation of Greece or form part of her territory, and which the 
Allies subsequently occupied in order to further their military enter- 
prises against Turkey. Thus, during the autumn of the year 1914, 
shortly after the entrance (November 5th) of the latter Power into the 
war as an ally of Germany and Austria, the fleets of the Entente Powers 
utilized the harbors and territory of some of the islands in the vicinity 
of the Straits of the Dardanelles as bases for their naval and, sub- 


sequently, military operations. The islands thus used for the prose- 
cution of the war were Tenedos, Imbros, and Lemnos, and particularly 
the latter, on account of its convenient and safe harbor. 

The two former islands were not then under the sovereignty of 
Greece, but were under Greek military occupation as a result of the 
first Balkan War, while the latter, namely, Lemnos, was incorporated 


1 Continued from previous issues as follows: January and April, 1917, and 
April, 1918. 
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into the Hellenic Kingdom by the diplomatic arrangements of the six 
great Powers at the London Conference of 1913. In fact, these Euro- 
pean Powers, after having previously obtained the consent of Turkey 
as to the disposition of this and other islands of the Adgean Sea, had 
decided that Lemnos should pass from the Turkish sovereignty to 
that of Greece, while Tenedos and Imbros and another small island 
called Castellorizo, situated on the southern coast of Asia Minor, 
should continue under the dominion of the Ottoman Porte.'¢ These 
dispositions were purely and simply the application of the principle 
of nationalities. Greece, on its side, relinquished its right of sover- 
eignty over the islet of Sasson (Sasseno) — a former dependency of the 
Ionian Islands situated in the Gulf of Avlona—in favor of the 
so-called state of Albania, but practically in favor of Italy. 

The question, therefore, may be asked, by what right the Entente 
Powers utilized these islands and treated them, so to speak, as res 
nullius? 

In a semi-official communication issued at the time by the British 
Government, it was stated that the Allies had the right to occupy 
Tenedos and Imbros because these islands — although under the 
military occupation of Greece — continued to be part of the insular 
possessions of Turkey, and that further they had also the same right 
in regard to Lemnos, because, as they alleged, the Sultan had not 
ratified the decision of the London Conference of 1913.2 Neither of 
the two arguments can stand a legal test, inasmuch as, in the first 
place, the invasion or taking possession of territory under the military 


occupation of a friendly and neutral power is no less a breach of neu- 


trality than applying the same measure to territory under the sover- 
eignty of such a neutral state. The same reasons apply with more 
force to the second argument. An impartial observer could not ab- 
solve the Allied Powers from a breach of Greek neutrality were it not for 
the fact that the then Greek Cabinet, presided over by Mr. Venizelos, 
tacitly acquiesced in these actions, because it was contemplating to 


1@¢ See text of collective notes of February 14 and 15, 1914, to Greece and 
Turkey in Le Temps, February 15 and 16, 1914. 

2 London Times, March 30, 1915. See also semi-official statement of the 
French Government in Le Temps, January 23, 1916. 
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join the Entente Powers and had already offered the assistance of 
Greece in their war against Turkey.* It is, however, incontrovertible 
that the disposition of the Aigean Islands, which were occupied by 
Greece during the first Balkan War, by the six great Powers of Europe 
was a concession made by them to the Sultan, who would have been 
compelled to cede them to Greece had the European Concert not 
interfered.* 

The most serious charge made against the Entente Powers by their 
enemies for violating the neutrality of Greece, is the landing of the 
French and English troops in Salonika, to which reference has already 
been made. On October 2, 1915, M. Guillemin, the Minister of 
France, handed to Mr. Venizelos, then Greek Premier and Minister 
for Foreign Affairs, the following note: 


By order of my Government I have the honor to announce to Your 
Excellency the arrival at Salonika of the first detachment of French 
troops, and to declare at the same time that France and Great Britain, 
the allies of Serbia, are sending their troops to help that country, as 
well as to maintain their communications with her, and that the two 
Powers rely upon Greece, who has already given them so many proofs 
of friendship, not to oppose the measures taken in the interests of 
Serbia, to whom she is equally allied.® 


In refutation of the charge of violation of Greek neutrality made at the 
time by the Teutonic Powers, the official spokesman of Great Britain 
and France tried to justify the landing of their troops in Salonika 
by declaring repeatedly that this step was taken at the invitation of 
Mr. Venizelos in order to carry out the provisions of the Greco- 
Serbian Treaty of Alliance, by which Serbia was bound to put in line 
150,000 troops, who, in conjunction with the Greek army, were to repel 
any aggression from Bulgaria against one or both of the contracting 
parties; that further, as Serbia was unable wholly to fulfill this obli- 
gation, France and Great Britain undertook to supply the necessary 
troops for that purpose. 


3 See speech of Mr. Venizelos in the Boulé on August 26, 1917, in supplement 
to Patris, Eleutheros Typos, Hestia, Ethnos, and Drassis, p. 93. 

‘ See treaty of peace (Art. 5) in Supplement to this JouRNAL, January, 1914, 
Vol. 8, No. 1, pp. 51-52. 

5 This JouRNAL, January, 1917, Vol. 11, No. 1, p. 69. 

® Text in London Times, October 7, 1915. 
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Thus Sir Edward Grey, then Secretary of State for Foreign Affairs, 
speaking in the House of Commons on October 14, 1915, said that the 
attack upon Serbia by Bulgaria raised the question of “treaty obliga- 
tions between Greece and Serbia”; that it was “obvious to every 
one”’ that the interests of Greece and Serbia were one, and ‘in the 
long run they stand or fall together”; and that it was “through Greek 
territory alone that direct assistance could be given rapidly by the 
Allies to Serbia.”” Referring to the landing of the Anglo-French troops 
at Salonika, he said, “‘Such help as was within their power to give at 
once the Allies desired to give Greece and Serbia in this way, and they 
accordingly sent such French and British troops as were available to 
Salonika.”” He went on to say that Greece “made a formal protest; 
but that the assistance given in this way was welcomed was sufficiently 
proved by the circumstances of the landing, the reception of the troops, 
and the facilities for disembarking which had been given by the Greek 
Government.” “Indeed,” he added, “in view of the treaty between 
Greece and Serbia, how could there be any other attitude on the part 
of Greece towards the assistance offered through her to Serbia to meet. 
the attack by Bulgaria.’’? 

The same question came up again for discussion in the House on 
November 2, 1915, when Mr. Asquith, then Prime Minister, answering 
a criticism of the tardy and inefficient military help given by the Allies 
to Serbia, said that ‘‘up to the last moment there was the strongest 
reason to believe that Greece would acknowledge and act upon her 
treaty obligations to Serbia’; that when, on September 21, 1915, 
after the Bulgarian mobilization had begun, Mr. Venizelos asked 
France and Great Britain to send to Macedonia 150,000 troops, it 
was on the express understanding that Greece would also mobilize on 
September 24th, but that it was not until the 2d of October that ‘ Mr. 
Venizelos found himself able to agree to the landing of British and 
French troops under the formal protest, or merely formal protest, 
which he had already made to the French Government.”’ Mr. Asquith 
declared that neither Great Britain nor her allies could “allow Serbia 
to become the prey of a sinister and nefarious combination,” and that 


’ Parliamentary Debates, House of Commons, 5th Series, Vol. LXXIV, pp. 
1514-1515. 
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“Serbia may be assured . . . that her independence is regarded . . . as 
one of the essential objects of the Allied Powers.”’ § 

Nor was the language used by the spokesman of the government 
in the House of Lords different either in form or substance.’ 

Notwithstanding these official declarations, the question of the land- 
ing of the Allied troops in Salonika, and generally the alleged violation 
of Greek neutrality by the Allies, was brought up for discussion more 
than once in both Houses of Parliament by various members upon 
inquiries as to what extent the charge made by the Central Powers 
against the Entente Allies for the violation of neutral territory had 
any foundation. 

On April 18, 1916, Sir Edward Grey, answering a question put by 
Mr. Outhwaite, said: “The French and British Governments, as is 
known, originally decided to dispatch troops to Salonika on the invita- 
tion of the then Greek Prime Minister. Shortly afterwards there was 
a change of Greek Government, accompanied by a change of policy 
on the part of Greece, but the Allies could not then recede from 
the undertaking to which they had committed themselves.”’ Referring 
to the subsequent occupation of other Greek territory by the Allies, 
he said that this was done “for the preservation of the Serbian troops 
at the Island of Corfu and the Allied troops at Salonika,” and that 
“any steps of this nature which the Allies may take follow as a 


natural consequence from their decision to send an expedition to the 
help of the Serbs — a decision which was reached in the first instance 
at the request of Greece herself.” In answer to a further inquiry 
from the same speaker as to whether Mr. Venizelos had denied in the 
Greek Legislature that he had invited the Allies to land troops at Sal- 


8 Parliamentary Debates, House of Commons, 5th Series, Vol. LX XV, pp. 516-517. 

® See speech of the Marquess of Crewe, then Lord President of the Council, 
on October 14, 1915, in Parliamentary Debates, House of Lords, 5th Series, Vol. 
XIX, p. 1049. See also speech of the Marquess of Lansdowne, then minister with- 
out portfolio, on October 26, 1915, in House of Lords, ibid., Vol. XX, p. 29, and 
statement in same House of the late Earl Kitchener, then Secretary of War, on 
February 15, 1916, ibid., Vol. X XI, pp. 25-26; also, statement made in the House 
of Commons by Lord Robert Cecil, Under-Secretary for Foreign Affairs, on Decem- 
ber 13, 1915, ibid., Vol. LX XVI, p. 1474. See also speech of M. Viviani, then 
Premier of France, on October 12, 1915, in Chamber of Deputies, in Le Temps, 
October 13, 1915. 
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onika, Sir Edward Grey limited himself to the statement that “ Every- 
thing that has happened in this case is on public record,” which statement 
brought forth from another member the cry of “Another Belgium.” !° 

As the use of the Macedonian port by the Anglo-French troops 
for carrying on their military operations against their enemies was the 
principal charge made by the pro-German or pro-Constantine party 
in Greece against Mr. Venizelos, and the occupation of Greek territory 
in Macedonia has been held out by them to the public as being the 
initial cause of the subsequent ordeal to which Greece and her people 
were subjected through the acts of both sets of belligerents, it may 
not be amiss to state fully the explanations given on this subject by 
the distinguished Greek statesman himself. 

It should be stated from the outset that both Mr. Venizelos and 
his adherents were far from considering the landing of the Allied troops 
in Salonika and the proportions which the Allied expedition assumed 
in Macedonia, as evils; on the contrary, they hailed them from the 
beginning as a benefit to Greece, because they reasoned that had it 
not been for the timely arrival of the Entente troops in Macedonia, 
the Austro-Germans would have firmly established themselves in 
Salonika and they would have not only deprived the Hellenic Kingdom 
of that excellent outlet to the Agean Sea, but also of the hinterland 
of the Macedonian territory, with its rich tobacco fields, and the other 
portions of Greek Macedonia, including the port of Cavalla, which 
has since been abandoned to the Bulgarians in consequence of the 
treachery of ex-King Constantine. 

But notwithstanding this assertion as to the beneficent effect of 
the landing of the Allied troops in Salonika, Mr. Venizelos and his 
associates denied that this landing took place at the invitation, properly 
speaking, of the Greek Government, as has been so repeatedly asserted 
by the ministers of the Entente Powers. 

During the landing of these troops in Salonika, Mr. Venizelos, on 
October 4, 1915, first explained the circumstances under which the 


10 Parliamentary Debates, Vol. LXXXI, pp. 2184-2185. See also statements 
of Lord Robert Cecil on October 31, 1916, in Parliamentary Debates, Vol. LXXXVI, 
p. 1674; on November 8, 1916. Vol. LXXXVII, p. 169; and on December 2], 
1916, Vol. LX XXVIII, p. 1589. 
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landing was effected. He said that he had asked the representatives 
of Great Britain and France whether, in the event of an attack by 
Bulgaria against Serbia, — in which case the casus foederis of the Greco- 
Serbian Treaty of Alliance would arise — they would be willing to 
furnish the military aid which Serbia was unable to provide because 
her army was occupied elsewhere, and that the answer of the Allied 
ministers was in the affirmative. ‘I said at the same time,’ he added, 
to quote his own words, ‘‘that there should be no misunderstanding, 
because I proposed the sending of this force not in order to assume 
new obligations, but to know whether in case the casus foederis should 
arise, this force would be supplied.” " 

Mr. Venizelos then read the letter of protest which he had lodged 
with Great Britain and France on account of the landing of the Allied 
troops in Greek territory, and said that it was useless to add anything 
to this protest; that the government did not intend “to take forcible 
steps to prevent the passage of the Anglo-French armies’ hastening 
to assist the allies of Greece, namely, the Serbians, who were threat- 
ened with attack by the Bulgarians; that apart from the point of view 
of neutrality, it was necessary to examine whether the passage of these 
troops through the territory of Greece might not finally prejudice the 
interests of the country. “This fear,’”’ he concluded, “has disap- 


peared as the result of official declarations that the proposals of the 
Entente to Bulgaria in regard to territorial cessions have lapsed since 


the Bulgarian mobilization.” ” 

11 Speech of Mr. Venizelos in supplement to Patris, pp. 6-7. Also, Greece in 
Her True Light, speeches of Mr. Venizelos, translated by Socrates A. Xanthakes 
and Nicholas 8. Sakellarios, pp. 65-66. See also speech of November 3, 1915, 
supplement of Patris, p. 95; ibid., speeches of Mr. Venizelos, by Socrates A. Xan- 
thakes and Nicholas Sakellarios, p. 162. 

12 Times, October 7, 1915. When subsequently this question was again agitated 
by the pro-Constantine and pro-German press of Athens, Mr. Venizelos, in defense 
of his policy, explained in detail, through the newspaper Keryz, the circumstances 
under which the landing took place and the incidents connected with it. In this 
explanation, Mr. Venizelos, referring to the declaration made by Sir Edward Grey 
on this subject, added that, if that declaration was correctly quoted, it corresponded 
in substance, but not literally, to the facts in the case; but that, nevertheless, the 
then Greek Government viewed with joy the arrival of the Anglo-French troops in 
Salonika, since being certain of the expected Bulgarian invasion of Serbia, it had 
decided to assist her ally; that, therefore, he was happy to say that had Greece 
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After the overthrow of Constantine (June, 1917) and the assump- 
tion of the premiership for the third time by Mr. Venizelos, the ques- 
tion of the landing of the Anglo-French troops in Salonika came up 
again for discussion before the Greek Legislature. 

The Premier, addressing the members of the Boulé on August 
26, 1917, said that when the Greek General Staff contended that Serbia 
would be unable to put in line 150,000 troops, as required by the Mili- 
tary Convention between Greece and Serbia, in case of war with 
Bulgaria, he asked the then King whether he (Constantine) did not 
think that in order to overcome this objection, or better, to strengthen 
the military forces of Greece and Serbia, England and France should 
be asked to supply the 150,000 troops referred to, and that Con- 
stantine said in answer, ‘Certainly, but they should not send colonial 
troops, but ‘metropolitan troops.’” 

In the course of his speech, Mr. Venizelos repeated what he had 
said two years before, namely, that upon his suggestion the ministers 
of the Entente Powers at Athens inquired of their governments whether 
they would be willing to furnish the above mentioned military aid 
and that the answer to this inquiry was in the affirmative, but that 
in the meantime Constantine changed his mind and withdrew his 
consent to approaching the Entente Powers on the subject. It was 
then that the first serious clash occurred between King and Premier, 
which brought so many complications and ultimately resulted in the 
expulsion of Constantine from the country. 

According to the Greek Premier’s own narrative, when the royal 
volte-face was communicated to him by a palace official, he told the 
latter to say to the King that he (Mr. Venizelos) had already seen the 
ministers of the Entente, but even had he not done so, he would not 
have been prevented from doing so on account of the opinion of the 
King, because it was necessary for the Premier, as the head of a re- 
sponsible government, to know if the Entente Powers were disposed 
to lend their aid so that he might formulate his opinion on the matter; 
that, when the Premier afterwards communicated to the King the 
answer of the Entente Powers, Constantine told him that as long as 


taken the offensive against Bulgaria, there would have existed in Salonika a large 
Anglo-French army. (Keryz, No. 6, April 10 [O. S.] 1916.) 
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Bulgaria did not take the offensive against Serbia, the casus foederis 
of the Greco-Serbian Treaty would not arise and that, therefore, the 
landing of the Allied troops before the happening of that contingency 
would be a violation of the neutrality of Greece. Mr. Venizelos says 
that upon the receipt of this message he transmitted it to the ministers 
of the Entente, but that the Allied Governments replied that they 
had already ordered their troops to proceed to Greece (part of them 
being sent from Lemnos, near the Dardanelles) and that, moreover, 
since the Greek Government declared that in case Bulgaria attacked 
Serbia, Greece would take the offensive against Bulgaria on the side 
of the Entente, they did not see why the arrival of the Allied troops in 
Salonika should be put off, because it was certain that Bulgaria would 
attack Serbia, and that the Greek Government should be thankful 
for the timely arrival of the Allied troops. The Allied ministers 
added that they would assume full responsibility for this action. 

“T answered,” says Mr. Venizelos, that ‘all you tell me is right 
and I can not deny that I also like it very much; but there is the ques- 
tion of the formal neutrality, at least, until the time of the attack 
(by Bulgaria); I therefore inform you that I am obliged to protest 
against the landing of the troops, because that act constitutes a vio- 
lation of our neutrality.” ‘Very well, they answered,” added Mr. 
Venizelos, ‘‘you protest, but we hope your conduct will not be hostile 
but friendly.” ‘Very friendly,” he answered, ‘‘not only will you 
not find yourselves in a hostile country, but after the protest we shall 
give you all possible landing, encampment, and other facilities.” 

Mr. Venizelos said that he communicated the above to the King 
and that Constantine told him: “It is well, but let your protest be 
more or less strong.”’ ‘Yes, strong,” I said, “up to a certain point, 
because considering what is concealed underneath, it can not be very 
strong; but I shall try to make it strong up to the point that is per- 
missible, and at the same time, [it will be] a serious one.”’ 

The Greek Premier concluded by saying that the landing of the 
Anglo-French troops in Salonika was in conformity with his policy, 
because the government over which he then presided had decided to 
declare war against Bulgaria if the latter attacked Serbia, and that 
therefore it was in the interests of Greece to have, beside the 
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Serbian and Greek armies, the additional 150,000 Anglo-French 
troops.'* 

As the statements made at various times by Mr. Venizelos on this 
subject have never been challenged nor contradicted by the British 
or French ministers, we are led to conclude that his explanation of the 
circumstances under which the landing of the Allied troops in Salo- 
nika took place is entirely correct. 

The military occupation of Salonika and the hinterland by the 
Entente Powers was not only heralded by the Teutonic Allies as a 
wanton violation of the neutrality of Greece, but was also used against 
Mr. Venizelos and his party by King Constantine and his Germano- 
phile clique, who denounced it as the source of all the trouble in which 
Greece has been involved during the present war." 

The above facts and incidents connected with the landing of the 
Allied troops in Salonika show that the Entente Powers had not, 
strictly speaking, obtained the actual consent of the Greek Govern- 
ment before, or formal ratification after, the act; but it must be ad- 
mitted that the Governments of France and Great Britain believed 
that their proceeding, although irregular in form, had the tacit ap- 
proval of both the Greek Cabinet and Legislature at the time, as shown 
by the above explanation of Mr. Venizelos and by the vote of confi- 
dence given to his Cabinet in October, 1915, for the fulfillment of the 
treaty obligations of Greece toward Serbia. It is also probable, if 
not certain, that France and Great Britain would not have sent their 
troops to Salonika, had they not thought that the Greek Government 
intended to carry out the obligations incumbent upon it by the Treaty 
of Alliance with Serbia; not could their statesmen have foreseen that 
Constantine, after the result of the elections of June, 1915 — during 
which the principal issue was the question of carrying out the treaty 
obligations of Greece toward Serbia and in which the voters fully sus- 
tained the Venizelos party — would disregard the popular will and 

8 Supplement to Patris, Eleutheros Typos, Hestia, Ethnos, and Drassis, speeches 
of Mr. Venizelos and Messrs. Repouli, Politis, Cafandari, etc., pp. 136 et seg. See 
also Cing Ans d'Histoire Grecque, by Leon Maccas, pp. 62 et seq. 

4 Speech of von Bethmann-Hollweg in the Reichstag on December 9, 1915, 
in London Times, December 10, 1915, and bitter denunciation of the Entente Powers 


by Constantine in his interview with correspondent of Associated Press, in Ameri- 
can newspapers of January 13, 1916. 
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suddenly become a full-fledged autocrat by arbitrarily imposing his 
personal will on the country, contrary to all constitutional usages and 
the historical traditions of the Hellenic state and people. 

But apart from the consideration of the legality or illegality of the 
action of the Entente Powers, there is one thing certain, and that is, 
that had it not been for the Macedonian expedition of the Allies, the 
Austro-German army would have occupied the port of Salonika and 
the Bulgarians would have immediately taken possession of the port 
of Cavalla and the hinterland, as they have subsequently done, not- 
withstanding the assurances to the contrary given by Germany to 
ex-King Constantine’s Government.'® Therefore, instead of Cavalla, 
Greece would also have to mourn the loss of Salonika and Greek Mace- 
donia and probably the province of Thessaly — the granary of Hellas 
— which would certainly have been occupied by the Central Powers 
on the pretext of military necessity. 

According to the Greek Constitution (Art. 99) no foreign troops 
can go through or be quartered in the territory of Greece without 
the sanction of the Legislature. It is to be assumed that had Mr. 
Venizelos remained in power after the landing of the Allied troops in 
Salonika, the requirements of the Greek Constitution would have been 
complied with, because Greece would have undoubtedly joined the 
Entente Powers. The question may, however, be asked whether, 
in the absence of such legislative sanction, the mere invitation of the 
Greek Government — assuming for the sake of argument that such 
an invitation existed in the strictest sense of the word — justified the 
Allies to take such action in accordance to the principles of the law 
of nations and international usages. In a word, if the executive of a 
country enters into a covenant with a foreign government and assumes 
an obligation contrary to the Constitution of the country, can the 
other contracting party or parties claim that, as far as they are con- 
cerned, such an agreement is valid and that therefore it should be car- 
ried out; or, on the other hand, can the executive, shielding itself behind 
the Constitution, refuse to comply with the terms of such a compact? 

As a general rule, when a government concludes a treaty with 


16 See Greek White Book, Documents Nos. 67 and 71. Supplement to this 
Journat for April, 1918, pp. 159 and 164. 
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a foreign executive, it presumes that the other contracting party is 
assured of, or will secure, the assent of the legislature, whenever such 
assent is required, or that at least it will exert all its influence to have 
such a treaty ratified. Be that as it may, we should bear in mind 
that the position of Greece in regard to the three Entente Powers is 
similar to that of a ward to a guardian. Hellas, being the creature 
of the three protecting Powers, has a privileged position among the 
states of the Near East and at the same time she also has certain ob- 
ligations. These Powers, in their solicitude for the state they had 
established on the classic soil of Greece, resolved “to watch over the 
maintenance of the repose, of the independence, and of the prosperity 
of the Hellenic Kingdom” which they “contributed to found in the 
general interest of civilization, of order, and of peace.” '* 

By the Protocol of London of February 3, 1830, Article 8, the pro- 
tecting Powers agreed that ‘‘ No troops belonging to one of the contract- 
ing Powers (Great Britain, France, and Russia) shall be allowed to enter 
the territory of the new Greek state, without the consent of the two 
other courts who signed the treaty.” '’ Various publicists of the 
Entente Powers, relying on this stipulation, argue with much force 
that the protecting Powers had the right to land troops in Greece 
independently of the consent of the government of that country. A 
distinguished Hellenist and ardent Philhellene, commenting upon 
this point, has observed that, when after the abdication or dethrone- 
ment of King Otho in 1862, the people of Greece elected Prince Alfred 
of England as their future sovereign, the three protecting Powers 
vetoed the election, founding their right on Article 3 of the same pro- 
tocol," according to which such a sovereign could not have been 
elected from any of the royal families of the three Powers. 

16 Protocol of London of May 27, 1863, Hertslet, The Map of Europe by 
Treaty, Vol. II, p. 1537. 

17 Hertslet, Map of Europe by Treaty, Vol. II, p. 841; also Supplement to this 
JouRNAL, April, 1918, p. 67. 

18 Article by Dr. R. M. Burrows, in The New Europe, Vol. 1, No. 4, p. 115 et seq. 
(November 9, 1916). See Hertslet, Appendix, joint note of December 15, 1862 
(against the acceptance of the Greek Crown by Alfred); also, Hertslet, Vol. II, 
p. 1530, Speech of the Lords Commissioners of February 5, 1863. The present 


writer has expressed the same opinion in an interview with an editor of the 
National Herald (a Greek newspaper of New York) in its issue of June 27, 1916. 
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It is true that the three protecting Powers have not guaranteed 
by a special diplomatic instrument the new possessions of Greece ac- 
quired after the Balkan War, as in the case of the Ionian Islands in- 
corporated with Greece by the treaty of July 13, 1863, which declared 
(Art. V) that these islands ‘‘shall be comprised in the guarantee stipu- 
lated by Article III of the present treaty.” '* But the omission of a 
specific guarantee, which was a precautionary measure in the case of 
the Ionian Islands, does not deprive the protecting Powers of the 
right of watching over “‘the maintenance and repose of the inde- 
pendence and prosperity of the Hellenic Kingdom” which were threat- 
ened by the Teutonic invasion of the Balkan Peninsula. 

It should also be noted that Thessaly, which was annexed to Greece 
in 1885 by the arrangements of the Treaty of Berlin of 1878, is in the 
same position as the new possessions of Greece, but that did not pre- 
vent the three protecting Powers from saving that province from 
Turkish dominion after the Turkish War of 1897 when the Turks occu- 
pied it and intended to reincorporate it with the Ottoman Empire. 

Unfortunately, the Allied Powers have not relied upon these dip- 
lomatic instruments to justify the landing of their troops in Salonika, 
but upon the flimsy words that “they were invited to do so by Mr. 
Venizelos, then Premier of Greece.’’ 7° 

In the beginning of the year 1916 another source of friction devel- 
oped between the Entente Allies and the Government of Constantine 
over the use of the Island of Corfu as a place of recuperation and rest 
for the Serbian troops. On January 12, 1916, the ministers of the 
Entente Powers at Athens informed the Greek Government that for 
reasons of humanity they intended to transport from Albania the 
Serbian troops who had retreated there after the invasion of their 
country by the Teutonic armies, and to quarter them in the Island of 
Corfu, adding that the use of Greek territory for such a purpose would 
be of a temporary character only.4. The Government of the King 

19 Hertslet, Vol. II, p. 1547; Supplement to this Journat, April, 1918, p. 77. 

20 See, however, the declaration made on November 21, 1916, in the House of 
Commons by Lord Robert Cecil “in regard to the sanctions which may be exer- 
cised by the guaranteeing Powers,”’ when he pointed out Article 8 of the Protocol 


of 1830, in Parliamentary Debates, Vol. LVII, pp. 1179-1180. 
21 Note of Entente in London Times, January 13, 1916. 
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considered this proceeding a violation of the neutrality of Greece and 
also of the treaty of November 14, 1863, between France, Great Britain, 
Russia, Prussia, and Austria, by which the Islands of Corfu and Paxos, 
belonging to the Ionian group of islands, were declared neutral,” and 
protested against the contemplated action; but the transportation of 
the Serbian troops to Corfu was nevertheless carried out.22 The Cen- 
tral Powers on their side considered this action of the Entente Allies 
as a flagrant violation of a solemn treaty, and lodged a protest with 
the neutral governments. 

The occupation of Corfu by the Entente Allies was not an isolated 
act, but was subsequently followed by the landing of their military 
or naval contingents in other Greek islands, either for the purpose of 
searching for bases of German submarines, or simply with the object 
of using such islands as bases for military operations. Thus, on April 
10, 1916, the ministers of France and Great Britain informed the Greek 
Government that they intended to establish naval bases in some of the 
Greek islands, which they considered to be ‘‘a measure dictated by 
urgent necessity’? and which, they added, ‘‘would not infringe the 
sovereign and territorial rights of Greece.” *4 

It was this treatment of Greek territory as res nullius, so to speak, 
that excited the ire of Constantine, who, at one time venting his wrath 
through a correspondent of the Associated Press, said that it was 
“the merest cant for Great Britain and France to talk about the vio- 
lation of the neutrality of Belgium and Luxembourg after what they 
themselves have done and are doing here. Just look,” he added, 
“at the list of Greek territory already occupied by the Allied troops, 
—the Islands of Lemnos, Imbros, Mitylene, Corfu, and the city of 
Saloniki, including the Chalcidic Peninsula, and a large part of Mace- 
donia. They plead,” he continued, ‘military necessity. It was under 
constraint of military necessity that Germany invaded Belgium and 
occupied Luxembourg.”’ 
22 See Hertslet, Vol. II, p. 1569. 

2 Protest of Greek Government in London Times, February 9, 1916. 
24 London Times, April 12, 1916. 
% See this interview in American newspapers of January 20, 1916, and London 


Times, of January 21, 1916. 
The ex-King of Greece, in criticizing the action of the Entente Powers in regard 
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Before enumerating the other actions of the Entente Allies which 
ultimately resulted in their forcible intervention in the affairs of Greece, 
it is pertinent to state the reasons which gave rise to such interference, 
that is, to summarize chronologically the acts or inactions of the Greek 
Government which were considered by the Entente Powers sufficient 
to justify their intervention. 

The initial discontent of the Entente Powers with Greece was 
undoubtedly due to the refusal of the Government of Constantine to 
carry out the treaty obligations of Greece, which refusal was the source 
of all the evils that subsequently followed.*® 

That brings us to an examination of the question as to how far 
Constantine, under whose behest and order the Greek Government, 
except the Cabinet of Mr. Venizelos, was acting, maintained, if not a 
benevolent, as it had promised,?’ at least a strict neutrality toward 
the Entente Powers; or was he, on the contrary, helping the Central 
Powers and their allies, thereby justifying the repressive measures 
adopted by the Entente Allies against Greece, culminating in the 
dethronement and expulsion of Constantine from the country. 

Any impartial observer who followed attentively the policy of the 
various Greek Cabinets which assumed power after Mr. Venizelos, 
can not have helped noticing that the Greek ministers who formed 
the then Government of Constantine were but his docile instruments, 
merely carrying out his orders in the management of both the internal 
and external affairs of the Hellenic Kingdom.* Another patent fact 


to his former country, overlooked the fundamental fact that, in the first place, had 
it not been for his arbitrary step of dismissing repeatedly, in the course of the year 
1915, the Cabinet of Mr. Venizelos and dissolving the then elected legislature, the 
Hellenic army would have undoubtedly joined the Allies, and possibly prevented 
not only the ruin of Serbia and perhaps of Roumania, but also the calamities which 
subsequently befell Greece. The other harsh measures which were adopted against 
Greece were due solely to the double-dealing of Constantine and the secret help 
which, at various times and in various ways, he gave to the Teutonic Powers and 


their Allies. 


% On the treaty obligations of Greece, see this JourNnat, April, 1918, p. 312. 
27 Greek White Book, Documents Nos. 29, 33, 35 and particularly No. 37, in 


Supplement to this JourNnaL, April, 1918, pp. 123, 126, and 129. 
28 Mr. Zalocostas, ex-Minister of Foreign Affairs, admitted before the Parlia- 
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is that the German Emperor and his agents were the principal actors 
in the Grecian tragedy, using Constantine as their tool. 

But from the very beginning of the Hellenic crisis there was one 
stumbling block which thwarted, for some time, the realization of 
the Teutonic machinations. That was the overwhelming sentiment 
of the Greek people, who because of their historical traditions leaned 
strongly toward the three protecting Powers, namely, France, Great 
Britain, and Russia, and undoubtedly in the beginning of the war the 
Greeks, both in and out of the kingdom, were heart and soul with these 
Powers. Therefore, it needed a most dexterous manceuvering in 
order, if not to shift this sympathy to the side of the Teutonic group 
of Powers, at least to counteract it in such a way as to bring about a 
feeling of distrust and animosity between the Greek people and the 
Entente Governments and their people. 

Two artifices were used for this purpose. The first was to con- 
vince the general public, and especially the army, that the German 
troops were invincible; the second, to inspire the Hellenic people 
with dread and awe of Germany, warning them of the consequences 
that might ensue from a resistance against the military machine of 
the Teutonic Powers. However, as it was feared that the Greek 
people might not easily be convinced or cowed in this way, a resort to 


corruption was considered as the safest means of attaining the end. 
The instrument chosen for this nefarious work was the notorious Ger- 
man propagandist, Baron Shenck, then persona grata at the royal 
palace at Athens.” Constantine, defying every criticism, was in 
constant touch with Baron Shenck, while his Government pretended 
neither to see nor hear what was going on in the country. On the 


mentary Committee of the Boulé (session of 1918) at Athens that he was signing the 
secret telegrams sent to Berlin without knowing their contents. 

2° This German propagandist, who had commenced his career in Greece as 
agent of the Krupp Company, and afterwards acted as a correspondent of the Wolf 
Telegraphic Agency, became overnight Secretary of the German Legation, evi- 
dently for the purpose of granting him diplomatic immunities in the country so that 
he could carry out his nefarious work with more freedom and less fear. 

Concerning the activities of this German agent, see Light on the Balkan Dark- 
ness, by W. H. Crawfurd Price, pp. 50-51, and Venizelos and the War, by the same 
author, pp. 41-44. See also his statement to Local-Anzeiger in Le Temps, September 


27, 1916. 
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other hand, his consort, Queen Sophie, an off-shoot of the Hohenzollern 
family, took a leading part in the propaganda work of her fatherland, 
and, as a British correspondent said, “‘was in constant telegraphic 
communication with the Kaiser until the Allies seized the wires.” *° 

Consequently, the German propaganda, being under such a high 
patronage, was carried to alarming proportions, extending its machina- 
tions and spreading its nets all over Greece. The world then witnessed 
a most peculiar phenomenon; namely, a sovereign countenancing 
and even codperating with a foreign agent for the corruption of his 
people. The result of this corruptive agency was most pernicious to 
Greece and to the Entente Allies. In the beginning of the European 
war there were no prc-German newspapers in Greece, but gradually 
a number of them supported the so-called policy of the ex-King.*! 

Before considering the evidence that the Entente Governments 
now possess that Constantine and his satellites were all along helping 
the Teutonic Powers and their allies, and the revelations which have 
been made since his dethronement setting at rest all doubts of his 
having actually aided and abetted the German aims, it is necessary to 
refer to some of the incidents which, at the time, had convinced the 
Entente that Constantine was merely an agent of the German Govern- 
ment and was only waiting for a favorable opportunity to side openly 
with the Central Powers. 

After the assumption of power by Mr. Skouloudis and his octoge- 
narian coadjutors (the Premier himself having already passed that age 
limit), who were humorously called the “Ministry of Old Men,” the 
relations between the Entente Powers and Constantine’s Government 


became seriously strained and were many times at the breaking point. 
These “wise counselors” of the King very early assumed a bellicose 


80 Crawfurd Price, Venizelos and the War, p.30. See particularly Greek White 
Book, entitled “Documents Diplomatiques,’’ 1913-1917, Supplément, Nos. 51, 80, 
81, 83, 84, 90, 91, 93, 98, and 103. 

31 An eye-witness tells us that in the beginning of the European War out of the 
fourteen newspapers in Greece twelve supported the policy of Mr. Venizelos, and 
two of them were anti-Venizelist but not pro-German; that the Greek papers at 
first refused to publish the news given to them by Baron Shenck, and he had them 
printed as advertisements. Special articles extolling the victories of the German 
army were sent to the editors with a note: “Please insert this article and send the 
account for same. The amount will not be questioned.’ Price, ibid., p. 41. 
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attitude and threatened to intern not only the Serbian troops with- 
drawn to Greek territory, but also those of the Allies, and generally to 
restrict the freedom of movement of these troops in Greek Macedonia. 
Hence the various measures of retaliation that were adopted against 
Greece by some of the Governments of the Entente in November, 1915, 
the first of which was the withdrawal of the economic and commercial 
facilities enjoyed by Greece.** The Greek Government thereupon 
gave assurances that it would not interfere with the military operations 
of the Allies, and these privileges were restored; but other restrictions 
of a more drastic character were subsequently adopted for other reasons. 

The open propaganda and the spy system carried on in Greece 
under the patronage of Constantine and his accomplices, coupled with 
the other underhand methods of the ex-king, compelled the Entente 
Powers in the beginning of 1916 to take drastic measures for the safety 
of their troops in Macedonia. The consulates of the Teutonic Powers 
and their allies in Salonika were the principal centers of their espionage 
system, and upon the bombardment of Salonika by the aeroplanes of 
the Central Powers, the said consuls were immediately expelled by the 
military authorities of the Entente Powers. Going a little further, 
they demanded and obtained the withdrawal from Salonika and its 
vicinity of the Greek troops, also the control of its harbor and of 
the railways and other means of communication in Greek Macedonia 
which were considered necessary for carrying on the military and naval 
operations of the Allies. Toward the end of the same month the 
French troops occupied the fortress of Kara-Bouroun at the entrance 
to the harbor of Salonika, which measure completely insured the safety 
of the Allied troops and the security of their means of communication 
by sea. 

Some time after the adoption of these retaliatory measures, the 
“seandal of the wheat sacks” occurred, an incident which stirred the 
Greek public and opened the eyes of the Allied ministers at Athens. 
These sacks were originally the property of the Russian Government 
and were brought to Salonika for transportation to Bessarabia. As 


% Statement of British Legation at Athens, in London Times, November 22, 
1915. See also protest of Greek Government in Supplement to this JourNaL of 
April, 1918, Document No. 40, p. 134. 
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the communications between Greece and Russia were blocked by the 
military success of the Central Powers in the Balkan Peninsula, the 
wheat sacks were stored in a warehouse in Salonika, but on April 21, 
1915, were commandeered by the Greek Government. After the expul- 
sion of the enemy consuls from Salonika in January, 1916, the military 
authorities of the Allies, in searching the archives of these consulates, 
found among the papers of the Bulgarian consulate a copy of a telegram 
sent by Mr. Passarof, the Minister of Bulgaria at Athens, to Mr. Rodo- 
slavoff, the Bulgarian Premier and Minister for Foreign Affairs, inform- 
ing him that in a conversation with Mr. Gounaris, Greek Minister of 
the Interior, in regard to the transfer of these sacks to the Bulgarian 
Government, the latter had told him that in order to avoid detection 
by the British authorities, he would recommend that the National 
Bank of Greece buy these sacks for the account of the National Bank 
of Bulgaria, under the pretext that the sacks be sent to Bulgaria to 
bring wheat to Greece, because, Mr. Gounaris said, if Bulgarian mer- 
chants bought the sacks directly and the British agents should find it 
out, the discovery would create a very disagreeable affair; further- 
more, naively added Mr. Gounaris, after these sacks had been used 
by Bulgaria for her military operations, the National Bank of Bulgaria 
should return them to Greece filled with wheat.** When this matter 
was brought to the attention of the Greek Government by the ministers 
of the Allies, Mr. Skouloudis asserted that the members of his Cabinet 
were not compromised in the matter, but Mr. Gounaris himself never 
denied the charge made against him, leaving his defense to the Premier.*™ 

That the Royal Government of Greece was not disposed in any 
way to help the Allied cause was quite patent to the diplomats of the 
Entente Powers, but no question had, up to the spring of 1916, stirred 
the public opinion in the Allied countries so much as the incident of 
the transportation of Serbian troops from the Island of Corfu to 
Salonika. In the course of April, 1916, the Entente Powers were anxious 
to strengthen their Balkan army by the Serbian troops who were recu- 
perating at Corfu and were considering transporting them through the 

83 See Le Temps of April 10, 1916, for text of this telegram, and statement of 


Russian Consul at Salonika in Le Temps, April 19, 1916. 
% See speech of Mr. Skouloudis in London Times, April 15 and 17, 1916. 
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territory of Greece in order to avoid the dangers of enemy submarines, 
then very active in the Mediterranean. As the Greek Government 
had not denounced the Treaty of Alliance between it and Serbia and 
considered it as still in force, Serbia requested her ally to permit the 
transportation of her troops through Greek territory. Although this 
step of the Serbian Minister was warmly supported by the ministers of 
the Entente at Athens, the Government of Constantine peremptorily 
refused to accede to the request.** 

Mr. Skouloudis, who was then at the head of the Greek Govern- 
ment, in a lengthy communication to the Entente Powers tried to 
justify the attitude of the Greek Government in the matter. 

After stating that such an action by the Allies against the consent 
of Greece would constitute a violation of her sovereignty, he again 
referred to the much heralded desire for the maintenance of neutrality 
by his country, and added that the acquiescence of Greece in the trans- 
portation of the Serbian troops across Greek territory would be con- 
sidered by the Central Powers as a hostile act against them. The 
Greek Premier stated, in addition, various other secondary reasons, 
such as the disturbance of the railway system of Greece, the possible 
friction with local authorities by reason of the presence of foreign 
troops in the country, the danger to public health, the difficulties of 
revictualing the people of Greece, and the like, which all combined 
militated, according to his opinion, against the transportation of the 
Serbian troops through the mainland of Greece.*” The Allied ministers, 
seeing the impossibility of convincing the Greek Government, and 
wishing to avoid an open breach with the King, decided to transport 
the Serbian troops by sea and to face all the submarine dangers, which 
task was, fortunately, achieved without any mishap whatever. 

It is now known that the ex-King of Greece, from the very beginning 


% Note of April 20, 1916, of the Minister of Serbia at Athens addressed to the 
Greek Government in Greek White Book, Document No. 41, Supplement to this 
JourRNAL, April, 1918, p. 135. 

% Greek White Book, Document No. 42, telegram of Mr. Skouloudis to the 
Greek Legations of Paris and London, in Supplement to this JourNnat, April, 1918, 
p. 136. 

*7 Greek White Book, Doc. No. 43, telegraphic circular dated April 27, 1916, 
and Doc. No. 44, in Supplement to this Journat, April, 1918, pp. 137 and 139. 
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of the European War, was not only in full sympathy with the policy 
of his brother-in-law, Emperor William II, and did everything in his 
power to further the aims of the German Empire, but also gave actual 
assistance to the Teutonic armies. 

As early as July 25, 1914, answering a request of his Imperial brother- 
in-law to mobilize the Greek army and “place himself at the side of the 
Emperor,” he frankly admitted that his “personal sympathies”’ and 
political views drew him to the Emperor’s side, but he was unable to 
accede to the demand of William II because of the difficulty of doing 
so on account of the geographical situation of Greece.®* 

In December, 1915, nearly three months after the retirement of 
Mr. Venizelos from the Premiership and his substitution by Mr. Gou- 
naris, we find Constantine trying secretly to negotiate a loan with 
Germany and this after the Greek Government had pledged itself 
officially to maintain a benevolent neutrality toward the Entente.® 

There is irrefutable evidence showing that soon after the landing 
of troops in Salonika, Constantine began to negotiate with Germany 
as to the means of compelling the Allied army to abandon Macedonia.” 

It was an open secret at Athens at the time of the “‘ Royal Cabinets”’ 
that the military movements of the troops of the Allies in Macedonia 
were immediately made known to the Teutonic and Bulgarian military 
staffs, the medium of communication in the beginning of the war being 
the official and unofficial agents of the Central Powers in Greece, who 
received the news from the royal palace and the pro-German Greek 
General Staff; but after the expulsion of their representatives from 


38 See Greek White Book, telegram of July 22, 1914, Doc. No. 19, and of July 
25, 1914, Doc. No. 21, in Supplement to this Journat, April, 1918, pp. 115, 117. 

3° Telegrams addressed to Constantine by Theotoky, Minister of Greece at 
Berlin, dated December 14, 15, 21, 29, 1915, also January 1, 5, 21, 30, and Novem- 
ber 14, 1916, in Documents Diplomatiques, Supplément, Nos. 36, 37, 38, 39, 41, 42, 
43, 46, and No. 59 from Greek Minister of Foreign Affairs to Theotoky. 

This loan was subsequently secretly concluded through the connivance of two 
members of the Cabinet, namely, Mr. Skouloudis, the Prime Minister, and Mr. 
Gounaris, the Minister of the Interior, and was never submitted to the Boulé 
for ratification, as it should have been according to the provisions of the Greek 
Constitution. 

4° Telegrams of December 29, 1915, January 12, March 23, 25, and May 18, 
1916, in ibid., Documents Diplomatiques, Supplément, Nos. 40, 43, 47, 48 and 49. 
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Athens, in November, 1916, the King and his clique continued to be the 
source by which the enemies of the Entente Powers received all their 
information.“ A Greek officer (the late Colonel Phikiori) stationed at 
Koritza, in Macedonia, having, shortly before his death in 1916, joined 
the Venizelos movement, divulged the secret. He said that while on 
duty at Koritza, by order of the General Staff he transmitted by wire 
every day news concerning the movements of the Allied forces; that 


the information was, in turn, transmitted by the Staff officers, via 
Koritza, to the General Staff of the Bulgarian army which was then 
occupying the city of Monastir; that besides, upon orders received from 
his superiors, he furnished money to Austrian soldiers who had taken 
refuge in Greek territory, and pursuant to the same orders, he had 
allowed these soldiers to escape to the Bulgarian army.” 

Another incident which showed the bad faith of Constantine in deal- 
ing with the Entente was the decoration by him of Lieutenant Avdis, 
in April, 1916, for stealing the military secrets of the Allies and com- 
municating them to the Greek General Staff. This worthy tool of Con- 
stantine tapped the telephone lines of the French headquarters with a 
wire in his room, and through an interpreter he was in daily contact with 
the French army chiefs. He was discovered and arrested by the French 
military authorities and would have been shot, had it not been for the 
chivalry shown by General Serrail, who released him, believing that 
this treacherous officer would be punished by the Royal Greek author- 
ities; but, much to the General’s surprise, King Constantine decorated 
this unworthy officer with the Order of the Savior.“ 

Some time after the first fall of the Venizelos Cabinet (March, 1915) 
the Allied admirals in the Mediterranean were confronted with sub- 
marine activities, the coasts of Greece offering the best bases for carrying 
on such piratical warfare. As the Allied Governments knew that the 
sympathies of Constantine were with Germany, they naturally sus- 
pected that the Greek Government, if it did not actually countenance 


“1 See ibid., Documents Diplomatiques, Nos. 61 to 88, inclusive. 

“ This charge was made by the newspaper Nea Hellas and was not contradicted 
by the Greek Government, nor was the paper prosecuted. Quoted by the Greek 
National Herald of New York, May 30, 1917. 

* Le Temps of April 10, 1916. See The Near East, May 5, 1916. 
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the nefarious work of the Teutons under-sea boats, at least tolerated 
it. No Allied diplomat believed, however, that the then King of 
Greece would go to the length of actually assisting the German sub- 
marines, but the discoveries which have since been made by the Allies 
lead to that belief. Some of the secrets connected with these activities 
came to light upon the advent of Mr. Venizelos to power in August, 
1915, after the general elections of June, when his party carried the 
elections by a substantial majority. 

. Commander Bouboulis, of the Greek navy —a great-grandson of 
Bouboulina, the only woman war captain in the world, who commanded 
a war vessel during the war for Greek independence (1821-1828) — 
after joining the Venizelos Government in Salonika, made the following 
revelations to a correspondent of an Athenian paper (the Nea Hellas) 
in October, 1916: In August, 1915, following the orders of the 
Minister of Marine (of the Venizelos Government), he proceeded to 
the Corinth Canal to investigate the activities of the Teutonic sub- 
marines; that after a diligent search and inquiry, he found that fuel 
was being supplied from the islet of Hebreos in the Gulf of Corinth, 
which was used as a depot; that gasoline was brought from Athens and 
delivered to a government official by the name of Karatheodori stationed 
there; that, further, he noticed evidence on various parts of the coast 
of Greece that submarines had received fuel. Commander Bouboulis 
also mentioned the fact, then unknown, that the summer home of Mr. 
Shlimann —a former Minister of Greece to the United States — in 
which his wife resided at the time, was used as a depot for gasoline and 
that from there small sailing vessels carried the fuel to the German or 
Austrian submarines in waiting at a distance from the shore.“ 

The Allied commanders accused Constantine not only of giving 
direct information about the movements of the army under General 
Serrail in Macedonia, but also of allowing German officers to make 
reconnoissances of the Allied encampments and trenches and generally 
to procure all possible information in regard to the Allied army. This 
accusation was proved well founded not only by circumstantial evi- 


“ Greek National Herald, January 10, 1917. See also Le Temps of November 
8 and 9, on scandal of Greek deputy Calimassiotis, and London Times, November 


7, 1916. 
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dence, but by confessions of certain Greek officers who left the royal 
army and joined that of the Provisional Government of Salonika. 
Thus Colonel Tseroulis, in a letter to the Eleutheros Typos of Salonika, 
stated that a superior German staff officer (Prince Lippe) was permitted 
by the Greek authorities to observe freely the military encampments 
and defensive works of the Allies.* 

But the most serious charge made by the Entente Powers against 
Constantine and his government for helping the Central Powers and 
their allies, was the surrender to the Teutonic and Bulgarian armies 
of various Greek fortresses with their full equipment, war material, and 
provisions. 

During the first part of 1916, sinister rumors were circulated in 
Greece that the King would not oppose the invasion of Greek Mace- 
donia by the Teutonic and Bulgarian armies, and he declared that he 
would be indifferent to the presence of Bulgarian soldiers in Greece,” 
notwithstanding the assurances given by his Prime Minister, Mr. 
Skouloudis, that no Bulgarian soldiers would be permitted to set foot 
on Greek territory.“°* Constantine considered such a stand on the part 
of the Greek Government as an act of strict neutrality. His argument 
and that of the royal clique was that since the Allies occupied Salonika 
and the hinterland, their enemies had as much right to help themselves 
to other territory of Greece. In short, instead of taking steps to pre- 
vent, by all means, Greek Macedonia from becoming a battle-ground 
of belligerents, he welcomed it in order to adhere to the so-called policy 
of “strict neutrality.” He forgot or overlooked the fact that the 
Greek Government from the beginning of the European War, irrespec- 
tive of party distinctions, had declared officially that Greece would 
maintain a ‘“‘most benevolent neutrality”’ toward the Entente Powers, 
and particularly Serbia, toward which country such conduct was obli- 


“ Details in Greek National Herald, December 28, 1916. The deciphered tele- 
grams offer abundant evidence on this point. See those dispatches in Greek White 
Book, Documents Diplomatiques, Supplément, Part II. 

@ See details in Protocol of Surrender in ibid., Documents Diplomatiques, Sup- ; 
plément, No. 25. ' 

“ Interviews with newspaper correspondents in Le Temps, February 7, 1916, 
London Times, January 11, 1916, and Daily Mail, January 3, 1916. 
“@ See Times, December 18, 1915. 
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gatory under Article 5 of the Military Convention, which provided 
that in case either party should declare war against Bulgaria or another 
Power without the previous agreement and consent of the other, the 
latter “shall nevertheless maintain a benevolent neutrality towards 
its ally during the continuation of the war.” Therefore, what Greece 
might concede to the Entente Powers and to Serbia, it could not to 
their enemies, otherwise the promised “benevolent neutrality” would 
have been, not only a mere mockery, but in disregard of the stipulation 
of the Military Convention above quoted, which provided further 
that in the circumstances referred to, each contracting party was bound 
to mobilize a given number of troops ‘‘in such a manner as to protect 
its neutrality and consequently the liberty of the movements of the 
allied army.” “ It is true that such a proceeding on the part of Greece 
might have been considered by the Central Powers as a breach of 
neutrality; but that was the policy to which the Greek Government 
was committed, and Germany and her allies had already stoically 


accepted such an anomalous situation as a lesser evil. They naturally 


preferred it to the other alternative, namely, of making Greece an 
enemy, which would certainly have been more detrimental to their 
interests than to tolerate the indirect assistance given by that country 
to Serbia and her allies. 

To revert to our subject, on May 25, 1916, Bulgarian artillery fired 
some shots at the most important stronghold of Eastern Macedonia, 
namely, the Roupel Fortress. This apparent show of force was for 
the purpose of intimidating the Greek commander after he had refused 
to comply with the Bulgarian demand to surrender. The next day a 
confidential telegram (Order No. 1484) was sent from Athens by the 
Minister of War to the headquarters of the Greek army of that section, 
then stationed in the city of Serres, by which the superior officer who 
was in charge of the army in Eastern Macedonia was notified that the 
previous order, No. 1228 of April 27 (O. S.), 1916, forbidding the sur- 
render of Fort Roupel, should be considered as having been canceled 
and that the one numbered 663 of March 9 (O. 8.) should be earried 
out. This last order directed the evacuation of the fortress in case of 


47 See Greek White Book, Doc. No. 4, in Supplement to this JourNAL, p. 96. 
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invasion by “hostile armies.” * It should be noted that Order 
No. 663 was issued in March, 1916, when the Greek Government had 
reasons to believe that the Bulgarian army would advance in order to 
occupy Fort Roupel; but as soon as it found out that the army of 
Tsar Ferdinand was not ready for the movement, but that, on the 
contrary, General Serrail was proposing to occupy the same fortress, 
Order No. 663 was canceled and in its stead Constantine’s Minis- 
ter of War issued No. 1228 forbidding the surrender of Roupel. 

It is beyond doubt now that the strongholds of Greek Macedonia 
were surrendered by order of Constantine to the Teutonic Powers and 
their ally, Bulgaria, for the express purpose of strengthening their 
military situation. An English correspondent, commenting upon the 
military disadvantages suffered by the Entente Powers on account of 
the surrender of this stronghold, says that 

The Fortress (Roupel) was almost impregnable. It allowed the 
Bulgarians to dominate the Struma plain, left them free to advance on 
Serres, and isolated the Greek army corps in Drama-Cavalla provinces 
from communication with Salonika. It blocked the way of advance 
on Sofia via the Struma valley. . . . and at once destroyed the value 
of the superiority which had accrued to the forces of the Allies by the 
arrival of the Serbian Army. . . . The surrender of Roupel was also a 
direct menace to the Allies’ Army. . . . It permitted the Bulgarians 
to shorten materially their line of defense and to bring their left wing 
right down to the banks of the Struma River.” 


Mr. Skouloudis, the then Greek Premier, in explaining in the Boulé 
the circumstances under which the evacuation of Fort Roupel took 
place, said that the German commander warned the Greek garrison 
that he would use force if it was not evacuated and that therefore the 
fortress was not surrendered in accordance with any agreement with 
the Central Powers and that the abandonment of Roupel by the Greek 
troops did not endanger the territorial integrity of Greece. He said 
that he had lodged a strong protest with the Central Powers against 


48 St. B. Pronotario, The Macedonian Tragedies (in Greek), pp. 10-11 et seq. 
Copies of these orders appeared in the Current History of the New York Times, 
of February, 1917, Vol. V, pp. 818-819 et seg. These documents are now published 
in Greek White Book, Documents Diplomatiques, Supplément, in their final shape 
under Nos. 14, 16, 22 and 26, along with other dispatches connected with the in- 
vasion of Greek Macedonia by the Bulgarian and German troops. 

*® Crawfurd Price, Venizelos and the War, pp. 163, 164, 165, 169. 
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their action.” Mr. Skouloudis in his capacity as Minister for Foreign 
Affairs told the same story to the ministers of Great Britain, France, 
and Russia who complained against the action of the Greek Govern- 
ment in favoring the Central Powers by the surrender of such a 
stronghold.®! 

The official documents published by the present Greek Government 
after the overthrow of Constantine prove conclusively, however, that 
the surrender of this and other fortresses to the armies of the Central 
Powers was due to a prearranged understanding with Constantine and 
at least some of his ministers.*? 

The surrender of the keys of Macedonia to the Central Powers and 
their allies, coupled with all the various incidents which preceded that 
event, compelled the Entente Powers to intervene energetically in 
Greece. They presented a series of ultimata which eventually led to 
the expulsion from Hellas of the German field marshal Constantine 
who, during his short reign, had disgraced both the Hellenic throne 


and betrayed the people of his adopted country. 
THEODORE P. Ion. 


50 Speech in the Boulé, May 23 (O. S.), 1916, Greek White Book, Doc. No. 60; 
for protests to Germany, Austria, and Bulgaria, referred to, see ibid., Docs. Nos. 
53, 54, and 55; for denial of previous agreement for occupation of Roupel, see ibid., 
Doc. No. 61; all of said documents being printed in Supplement to this JourNAL 
for April, 1918. See also ibid., Documents Diplomatiques, Supplément, No. 27. 

51 London Times, June 1, 1916. 

52 See the following documents in the Greek White Book printed in the Supple- 
ment to this Journat, for April, 1918: 

Telegram of Lieutenant-General Bairas to the Greek General Staff, dated 
April 27 (O. 8.), 1916, Doc. No. 45. 

Telegram of General Yanakitsas, Minister of War, to the commandant of the 
4th Army Corps, dated April 28 (O. 8.), 1916, Doc. No. 46. 

Telegram of Mr. Skouloudis to Mr. Naoum, Minister of Greece at Sofia, dated 
April 29 (O. S.), 1916, Doc. No. 47. 

Telegram from Greek Legation at Paris, dated May 24 (O. S.), 1916, Doc. 
No. 63. 

See also Greek White Book, Documents Diplomatiques, Supplément, No. 47, 
telegram, dated March 10, 1916, sent by Constantine to the German Government 
through the Greek Minister at Berlin, in which Constantine says: “ General Falken- 
hausen has made known to us the intention of the Allied (Central) Powers’ fleet to 
occupy the Demir Hissar pass [in which Fort Roupel is situated] . . . We 
replied that we were waiting for the Imperial German Government to give us, 
through its minister here, the declaration which has already been indicated.” 


EDITORIAL COMMENT 


LORD HALDANE’S DIARY OF NEGOTIATIONS BETWEEN GERMANY AND 
ENGLAND IN 1912 


A distinguished English lawyer and judge once happily said that 
a little truth would leak out even from the most carefully prepared 
affidavit. Not a little, but a very great deal of truth is appearing in 
the carefully prepared documents which have recently seen the light, 
such as Lichnowsky’s Memorandum and documents of a similar nature. 

Viscount Haldane has wisely followed the lead of the late Imperial 
German Ambassador to London by issuing an account of his mission 
to Berlin in 1912; or rather the British Government, unlike Lich- 
nowsky’s master, has itself issued the report of its minister of peace, 
instead of confiscating Lord Haldane’s diary, or exposing its illustrious 
author to charges of unpatriotic conduct and to fear of criminal 
prosecution. 

Without attributing to the British Government impeccability or 
intimating that its servants are not of the race of Adam, the reason 
for the publication of Lord Haldane’s diary, as yet only in part, is 
evident from the most casual inspection; for his mission was one 
conceived and executed in the desire for peace, and the very failure 
of the mission to accomplish its purpose is a tribute to the statesman 
who undertook it and redounds to the credit of the government per- 
mitting it, of which Lord Haldane was then a member. 

For reasons which have become or are becoming common property, 
the relations between Great Britain and Germany were very strained for 
some years past, especially so since the dismissal of Bismarck in 1890 
by his youthful Imperial and imperious master, William II, and the 
death of Queen Victoria, and they were felt to be grave not merely by 
the inner circle of the government, but by the well-informed public as 
well. Indeed, the settlement of outstanding questions with France and 
with Russia was not due solely to the desire of the British Government 
to be on good terms with its neighbor across the Channel, and with its 


neighbor in the Far East, but to the presentiment that some day Great 
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Britain might find itself at war with Germany, which was more than a 
possibility, in view of the unfriendly disposition, to put it mildly, shown 
by the German people at Britain’s conduct in the Transvaal, to mention 
but a single instance. In international conferences the opposing 
policies of the two countries caused not a little friction, and at the Second 
Hague Peace Conference of 1907 the smoldering distrust by each of 
the motives of the other leaped into flame on more than one occasion. 
Indeed, in a certain sense, and on vital questions, as they have turned 
out to be, that Conference was little more than a struggle of each for 
position in the conflict which the delegates of participating Powers felt 
to be impending between the two countries. 

To recall but a single incident. In the eighth plenary session of the 
Conference, held on October 9, 1907, Sir Ernest Satow, on behalf of 
Great Britain, said, in speaking of the proposed convention relating 
to the use of mines, that adequate consideration had not been given 
to the “right of neutrals to protection, or of humanitarian sentiments 
which can not be neglected”; and after calling attention to the defects 
of the project adopted by the Conference, he declared on behalf of his 
government that ‘it will not be permissible to presume the legitimacy 
of an action for the mere reason that this convention has not prohibited 
it. This is a principle which we desire to affirm, and which it will be 
impossible for any state to ignore, whatever its power.”’ Immediately 
Baron Marschall von Bieberstein, feeling that the shaft was directed 
toward him, arose, and repeating views which he had already expressed 
in the commission, said: ‘‘Conscience, good sense, and the sentiment 
of duty imposed by principles of humanity will be the surest guides 
for the conduct of sailors and will constitute the most effective guaranty 
against abuses.””’ Amid a distressing and breathless silence on the 
part of his auditors, and in a voice choked with passion, and his huge 
frame trembling with emotion he continued: “The officers of the 
German navy, I loudly proclaim it, will always fulfill in the strictest 
fashion the duties which emanate from the unwritten law of humanity 
and civilization.” 

Still the situation, although dangerous, was not hopeless, and re- 
sponsible statesmen of Great Britain sought to postpone, if they could 
not wholly avert, the storm which had already become much larger 
than a man’s hand. The diplomacy of Sir Edward Grey was successful 
for the time in preventing the wars of the Balkan states from spread- 
ing to and involving the larger European states, and on the eve of 
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the great war of 1914 he negotiated an agreement with Prince Lich- 
nowsky conceding the rights that Germany claimed in Mesopotamia 
and in connection with the Bagdad Railway. During the course of 
the negotiations preceding the war, and indeed the very day before 
the fatal first of August, Sir Edward Grey, speaking in the first person 
to the British Ambassador at Berlin, wrote: 


I said to German Ambassador this morning that if Germany could get any 
reasonable proposal put forward which made it clear that Germany and Austria 
were striving to preserve European peace, and that Russia and France would be 
unreasonable if they rejected it, I would support it at St. Petersburg and Paris, and 
go the length of saying that if Russia and France would not accept it, His Majesty’s 
Government would have nothing more to do with the consequences.! 


And the day previous to this, Sir Edward Grey had sent this remarkable 
instruction to the British Ambassador at Berlin: 


You should speak to the Chancellor in the above sense, and add most earnestly 
that the one way of maintaining the good relations between England and Germany 
is that they should continue to work together to preserve the peace of Europe. . . . 

And I will say this: If the peace of Europe can be preserved, and the present 
crisis safely passed, my own endeavor will be to promote some arrangement to which 
Germany could be a party, by which she could be assured that no aggressive or 
hostile policy would be pursued against her or her allies by France, Russia, and our- 
selves, jointly or separately.” 


The desire of Great Britain, however, to preserve friendly relations 
with Germany, although it found decided expression in times of storm 
and stress, was not limited to them, but was evident in all its dealings 
with Germany and especially so after a crisis had been passed, as in 
the Moroccan dispute of 1911, in order to prevent a recurrence in the 
future. Of this desire no more striking example can be given than 
that of Lord Haldane’s mission, undertaken, as stated, after the Moroc- 
can incident, before the first of the Balkan wars of 1912 and 1913, 
and two years in advance of the European catastrophe. 

The choice of Lord Haldane for this peaceful mission was as flatter- 
ing to Germany as it was appropriate on the part of the Ministry, 
inasmuch as in position he was Secretary of War, by training, a student 
of Géttingen, and by predilection a philosopher in the German sense 
of the term, having to his credit, as joint translator, Schopenhauer’s 
“World as Will and Idea” (3 volumes, 1883-1886). He was, there- 


1 British Blue Book (No. 1), Doc. No. 111. 2 Tbid. 
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fore, in one sense of the word ‘“‘made in Germany,’’ possessed of a 
knowledge of its history, of its literature, and of its language, which 
he spoke with ease, correctness, and elegance. 

Lord Haldane proceeded to Berlin in 1912, and on February 8th of 
that year he states that he had an interview with the Imperial Chan- 
cellor, then von Bethmann-Hollweg, lasting an hour and a half, of which 
his lordship has preserved the following account: “‘I began by giving him 
the message of good wishes for the conversations and for the future of 
Anglo-German relations with which the King had intrusted me at the 
audience I had before leaving.” ! This, of course, was the way of broach- 
ing matters in a monarchical country; but as Lord Haldane was in- 
tent on business of a really serious nature, he lost no time in stating 
the object of his mission, which he thereupon did: ‘I then said that 
perhaps it would be convenient if I defined the capacity in which I was 
in Berlin, and there to talk to him; and I defined it as above intimated.’ 

In reply to the remark of the Imperial Chancellor that he did not care 
to make any observations and that he preferred Lord Haldane to 
continue, his lordship, in accordance with the instructions of Sir Edward 
Grey, thus proceeded: 

I told him that I felt there had been a great deal of drifting away between 
Germany and England, and that it was important to ask what was the cause. To 
ascertain this, events of recent history had to be taken into account. Germany 
had built up, and was building up, magnificent armaments, and with the aid of the 
Triple Alliance she had become the center of a tremendous group. The natural 
consequence was that other Powers had tended to approximate. I was not question- 
ing for a moment Germany’s policy, but this was the natural and inevitable con- 
sequence in the interests of security. We used to have much the same situation 
with France when she was very powerful on the sea that we had with Germany 
now. While the fact to which I referred created a difficulty, the difficulty was not 
insuperable; for two groups of Powers might be on very friendly relations if there 
was only an increasing sense of mutual understanding and confidence. The present 
seemed to me to be a favorable moment for a new departure. The Morocco ques- 
tion was now out of the way, and we had no agreements with France or Russia ex- 
cept those that were in writing and published to the world.! 


Naturally, in a country given to secret alliances, the Chancellor was 
dubious on this point, and, interrupting Lord Haldane, asked if this were 
really so, to which his lordship replied that “I could give him the 
assurance that it was so without reserve, and that in the situation which 
now existed I saw no reason why it should not be possible for us to enter 


1 New York Times, June 2, 1918, p. 4. 
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into a new and cordial friendship, carrying the two old ones into it, 
perhaps to the profit of Russia and France as well as Germany herself.” 
This is not the policy of dividing in order to conquer, but of uniting 
in order to preserve peace. To this statement on the part of Lord 
Haldane, the Imperial Chancellor replied, as reported by his lordship, 
that “he had no reason to differ from this view.” 

In reply to an inquiry concerning the military preparations of the 
year before, in connection with the Morocco incident, Lord Haldane 
stated to the satisfaction of the Imperial Chancellor that “no prepara- 
tions had been made which were other than those required to bring 
the capacity of the British army in point of mobilization to something 
approaching the standard which Germany had long ago reached’’; and 
Lord Haldane apparently closed this particular part of the interview 
with the somewhat frank and curt statement that “we could not be 
caught unprepared.” ‘This explanation seemed to clear up the doubt 
in the Imperial Chancellor’s mind, and he is reported as saying that he 
understood the position which Lord Haldane had indicated. 

Taking advantage of the understanding thus reached, Lord Haldane 
used language which von Bethmann-Hollweg doubtless recalled, al- 
though he apparently disregarded it in the latter days of July and the 
first days of August, 1914, that “if Germany had really, which I did 
not at all suppose, intended to crush France and destroy her capacity 
to defend herself, we in England would have had such a direct interest 
. in the result that we could not have sat by and seen this done.” 

Omitting the portions of Lord Haldane’s diary dealing with the 
proposal of the Imperial Chancellor that neither Power should enter 
into combinations against the other, the gentlemen in conference came 
to the German fleet, as to which the Imperial Chancellor asked Lord 
Haldane whether he would like to make observations, to which his 
lordship, speaking in the first person, said he must. 

On this point Lord Haldane spoke with the utmost frankness, 
saying: “‘What was the use of entering into a solemn agreement for 
concord and against attack if Germany at the same moment was going 
to increase her battle fleet as a precaution against us, and we had con- 
sequently to increase our battle fleet as a precaution against her?” To 
this question thus put, Lord Haldane himself answered that “This 
was vital from our point of view, because we were an island Power 
dependent for our food supplies on the power of protecting our com- 
merce, and for this we needed the two-Power standard and a substantial 
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preponderance in battle fleets.” By the expression ‘‘two-Power”’ 
battle fleet his lordship meant, and the Imperial Chancellor understood, 
that the British battle fleet should be equal in power to that of any 
two European nations. 

The Imperial Chancellor, on his part, retorted that “it was abso- 
lutely essential to Germany to have a third squadron in full readiness 
for war,’”’ to which Lord Haldane replied that, admitting the right of 
each to do as it thought best, Great Britain would need to increase 
its fleet. Asked if that were necessary ‘if we had a friendly agree- 
ment,’’ Lord Haldane stated that an agreement would be prejudiced 
if Germany carried out its program of a third ship every second year, 
inasmuch as Great Britain would feel itself obliged to lay down two 
for every German keel. 

This remark of Lord Haldane had cut to the quick, and while 
promising that he would think the matter over, the Imperial Chancellor 
said that a third squadron was vital, that new ships were necessary for 
it, and asked if Lord Haldane could find a way out, as “my admirals,” 
to quote the Imperial Chancellor, ‘‘are very difficult,” to which Lord 
Haldane replied in kind, “‘that was an experience which we sometimes 
found in England also.”’ 

This was a busy day and a not inauspicious beginning. On the 
day after — the ninth — not only the Admiral of the Navy, von Tirpitz, 
but the Kaiser, himself, unannounced, made his appearance, and the 
entire situation was discussed by those in Germany having the final 
word in matters political and naval. 

The tone of the interview was friendly; but Lord Haldane notes 
a feeling in his diary that he had come to the most difficult part of his 
task. The utmost he was able to get was, to quote his own words, 
“The Emperor was so disturbed at the idea that the world would not 
believe in the reality of the agreement unless the shipbuilding program 
was modified that he asked what I would suggest.” 

The crux of the matter was the unwillingness of the German author- 
ities to change their law of naval construction, and seeing this, Lord 
Haldane said, in reply to the Emperor’s query “ what would he suggest,” 
that “he might at least drop out a ship.”” To this the Admiral objected, 
and Haldane thereupon made the suggestion “to spread the tempo,” 
and thus reports the progress: 


After much talking we got to this, that, as I insisted that they must not in- 
augurate the agreement by building an additional ship at once, they should put 
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off building the first ship till 1913, and then should not lay down another till three 
years after (1916), and not lay down the third till 1919.! 


This was the German side of it. Next for the English. 

Quite naturally, Admiral von Tirpitz wanted an understanding as 
to English shipbuilding, and quite naturally stated that the two-Power 
standard was “‘a hard one for Germany” and that “Germany could 
not make any admission about it.” To this Lord Haldane replied, 
and because of its importance his exact language is quoted: 

I said it was not a matter of admission. Germany must be free and we must 
be free, and we should probably lay down two keels to their one. In this case the 
initiative was not with us but with them. An idea occurred to all of us on this 
observation that we should try to avoid defining a standard proportion in the agree- 
ment, and that, indeed, we should say nothing at all about shipbuilding in the agree- 
ment, but if the political agreement was concluded the Emperor should at once 
announce to the German public that this entirely new fact modified his desire for 
the fleet law as originally conceived, and that it should be delayed and spread out 
to the extent we had discussed. For the rest, each of us would remain masters in 
our own houses as far as naval matters were concerned.? 


The Kaiser was reported by Lord Haldane to have very properly 
said that the fact of the agreement was “the key to everything.” It 
would need to be put into proper form, and the Kaiser said, according 
to Haldane, that “‘the Chancellor would propose to me this afternoon 
a formula which he had drafted.”” Therefore, Haldane was to see the 
Imperial Chancellor again, and to return home to report the results of 
his mission to his colleagues. 

The question bristled with difficulties, and the Imperial Chancellor 
said, as quoted by Haldane, that “forces he had to contend with were 
almost insuperable. Public opinion in Germany expected a new law 
and the third squadron, and he must have these.” Lord Haldane re- 
peated what he had previously said, that he could not contest Ger- 
many’s right, and asked, “but why not postpone the shipbuilding for 
longer and adapt the law accordingly?” In reply the Imperial Chan- 
cellor said that the new squadron and the new law were essential; that 
he would consult the experts as to retardation; and Lord Haldane 
promised to let him know privately, upon his return, the state of feeling 
in England about von Tirpitz’s proposals. 

It will be observed that the Kaiser and his advisers had definite 


* New York Times, June 2, 1918, p. 4. 2 Ibid. 
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notions as to the naval policy to be pursued, apparently because these 
matters were uppermost in their minds, but that when the question 
was broached of preserving peace by means of an agreement, they 
turned to Haldane, apparently because such matters were uppermost 
in his mind, and not in theirs. 

Additional observations on these important negotiations will be 


made in a future number. 
JAMES Brown Scort. 


THE GERMAN-SWISS COMMERCIAL AGREEMENT 


The right of a neutral to supply a belligerent with commodities, 
even such as relate to war, is unquestioned. The right of the bellig- 
erent in turn to withhold from the neutral what he himself needs or 
what he can not afford to let pass through the neutral into his enemy’s 
hands, is also unquestioned. Somewhere between these extremes 
the degree of permissible trade must lie. It is an economic and political 
question rather than a legal one, and complicated in the present war 
by the overwhelming superiority of the belligerent to the neutral in- 
fluence. Now, of all the neutrals, the case of Switzerland is the hardest, 
because she is an inland state, needing to import coal and iron and 
foodstuffs, but having no ships and seaports to do it with, completely 
dependent therefore upon the will of one or other of the warring states 
which border her. 

Early in the war there was no shortage of bread grain, but the 

raw material problem was apparent to the Swiss Government from the 
first. Thus the Minister for Foreign Affairs, Herr Hoffmann, in June, 
1915, stated his country’s point of view: 
Our industry, extensive and varied as it is, is entirely dependent on the world’s 
markets. It is therefore impossible to close our doors completely to one or other 
group of belligerents. If our industry is to live, it must be able to re-export into all 
countries the articles which it has manufactured with the raw materials supplied by 
one or other of the belligerents. 


But the tendency of each set of belligerents was to insist, as far as pos- 
sible, that what it furnished did not inure to the benefit of its enemy 
and that some compensation should be made for its sacrifice in letting 
Switzerland have material which it wanted for itself. An example 
of the first-mentioned principle was the prohibition of grain exports 
by the Swiss Government and the adoption after an interval of the 
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S.5.S., the Swiss Society of Economic Surveillance, patterned after 
the Dutch Oversea Trust, holding nearly all imports for domestic 
consumption solely. An example of compensations was the insistence 
by the German Government that iron and coal would be sent to Switzer- 
land only if a certain amount of foodstuffs were sent by Switzerland in 
return, and this was to include not only food originating in the country, 
like cattle and dairy products, but also imports of food and of many 
other things, such as forage, lubricating oil, cotton and cotton fabrics, 
imported into Switzerland on German account. Thus, unless cotton 
(available for explosives) were let pass to Germany, Swiss industries 
bade fair to be starved by having their coal supply cut off. 

The outcome of this controversy was an agreement by which coal 
to the amount of 253,000 tons was furnished by Germany, with the 
iron and steel required; German-owned goods in Switzerland were to 
be held by the government until the end of the war, and foodstuffs 
were furnished to Switzerland by the Entente Powers. Such was the 
arrangement until the spring of 1918 when the coal supply was re- 
duced to 200,000 tons. At that time Germany appears to have in- 
sisted that no German coal should be used for the manufacture of any 
articles exported to her enemies. This was changed, however, to a 
demand that French coal to a minimum of 85,000 tons a month should 
be supplied by France. France had made this offer, provided no 
German restrictive conditions were annexed to it, so a temporary 
deadlock resulted. There was dispute also as to the price of German 
coal, which was set at $36 a ton. This was slightly reduced with a 
larger reduction for domestic coal up to 60,000 tons a month. 

On May 22, 1918, a German-Swiss economic convention was signed. 
The French delivery of coal, which was not mentioned in it, was to have 
nothing to do with German deliveries. The writer has not the text 
of the convention nor information as to it except for the rather obscure 
references of the London Times. But the theory which governed seems 
to have been that, roughly speaking, the coal used in the manufacture 
of articles for Entente use should be furnished by France; that food- 
stuffs which the United States, as producer, might furnish, should not 
be objected to, and that the needed German coal for other purposes 
than those mentioned should be supplied up to 200,000 tons a month. 
Considerable food deliveries to Germany were obligatory. This then, 
or something like it, is the compromise arrived at between the two sets 
of rights with which this discussion began. 
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Granting that the neutral may fairly be ground between the upper 
and the nether millstones of belligerent necessities and animosities, 
the outcome in this case seems not unfair. But it may be questioned 
whether Switzerland is satisfied. The price of coal was considered 
unduly high, and as the Tagwacht of Berne said, none of the belligerents 
had ever considered Switzerland in any other light than in that of their 
own interests. 

Is there any just guiding principle discoverable in such a problem 
as this? 

By an obscure yet relentless system of economic bargaining, bel- 
ligerents try to strike one another through the neutral. They forfeit 
thereby the neutral good will. They do serious damage to an innocent 
neighbor whose only fault is one of geographical position. Practically 
it amounts to an attempt to enlarge the old rule against contraband. 
Formerly the belligerent hindered the trade in contraband by inter- 
cepting it at sea if he could. This was expanded by the doctrine of the 
indirect voyage. Now he tries to hinder it by threats and trade re- 
prisals. Should blockade be abolished and trade in contraband be 
made illegal, with the onus of prevention on the neutral, such practices 
as we have considered would disappear. But short of such a drastic, 
almost unthinkable, remedy, the writer does not see any guiding prin- 
ciple to apply or any remedy if the neutral or a league of neutrals is not 
strong enough to insist upon its interests as paramount to belligerent 


interests. 
THEODORE S. WOOLSEY. 


PRIVATE PEACE PARLEYS 


From time to time statements occur in the press to the effect that 
a subject of the enemy — acting unofficially, be it said — has broached 
the question of peace and the terms upon which it might be concluded 
to an American citizen residing permanently, temporarily, or passing 
through some neutral country, and from time to time the press informs 
its readers that an American citizen, Mr. John Doe, Mr. Richard Roe, 
or some other person known to the law, residing in this country, has 
discussed questions of peace with a diplomatic agent of a foreign govern- 
ment, or that the American citizen in question has gone abroad to 
discuss such questions with officials of foreign governments or with 
unofficial persons, or that, residing in a neutral country, he has entered 
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into relations with official or unofficial persons of the enemy country 
whom he has chanced to meet in some neutral country where both 
happen to be. 

Admitting that John Doe, Richard Roe, et al., are inspired by the 
best of motives, that they are honest and upright persons, they never- 
theless come dangerously near the strong arm of the law, either when 
they engage in a self-imposed mission of the kind specified, or without 
making overtures, allow themselves to be drawn into discussions even 
although these do not assume the shape of formal negotiations. Even 
a democracy needs its agents for purposes of government, and while the 
citizens can and indeed, should control the policy of the country, the 
necessity for a division of labor obtains in the business of government 
as well as in the ordinary pursuits of daily life. 

In the United States there is a threefold division of power. All 
legislative powers granted by the Constitution are vested in the Con- 
gress; the executive power is vested in the President; the judicial 
power in the Federal Courts. An examination of the second article 
of the Constitution, dealing with the executive branch of the govern- 
ment, discloses that the President “shall nominate, and by and with 
the advice and consent of the Senate shall appoint ambassadors, other 
public ministers and consuls,” and that “he shall receive ambassadors 
and other public ministers.” That is to say, the President shall choose 
the agents in whom he has confidence to conduct the foreign affairs of 
the country, and if the Senate concurs in his choice, they thereupon 
become agents of the United States for this purpose. He receives 
ambassadors and other public ministers without the advice and consent 
of the Senate, and necessarily he determines whether he shall or shall 
not receive them, as well as the conditions upon which they may be 
received, involving, as this action on his part does, the recognition of 
the independence of the country sending them, or of its right to send 
them under the circumstances. So much for selecting and receiving 
diplomatic agents. 

In the matter of treaties, the President again, as would be expected, 
is authorized to direct the negotiations of the persons whom he has 
appointed; but as they are nominated with the advice and consent of 
the Senate, so their labors are to be passed upon by the confirming 
power. As by the second section of the second article of the Con- 
stitution the President is vested with the power “by and with the 
advice and consent of the Senate to make treaties, provided two-thirds 
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of the Senators present concur,” it was foreseen by the framers of the 
Constitution that there would need to be under it, as under the Articles 
of Confederation, a department of foreign affairs to aid the President 
in their conduct. Therefore it was provided by the first Congress 
under the Constitution, in its Act of July 27, 1789, that ' 


There shall be an Executive department, to be denominated the Department 
of Foreign Affairs, and that there shall be a principal officer therein, to be called 
the Secretary for the Department of Foreign Affairs,? who shall perform and ex- 
ecute such duties as shall from time to time be enjoined on or intrusted to him by 
the President of the United States, agreeable to the Constitution, relative to cor- 
respondences, commissions or instructions to or with public ministers or consuls, 
from the United States, or to negotiations with public ministers from foreign states 
or princes, or to memorials or other applications from foreign public ministers or 
other foreigners, or to such other matters respecting foreign affairs, as the Presi- 
dent of the United States shall assign to the said deparument; and furthermore, 
that the said principal officer shall conduct the business of the said department 
in such manner as the President of the United States shall from time to time order 
or instruct. 


Here again we have an agent of the President, in the conduct of 
foreign affairs, not to be selected at random and without formality, 
but like other officers of the United States, to be appointed by and 
with the advice and consent of the Senate. The President may appoint 
Messrs. John Doe and Richard Roe, but if he does not, it would seem 
to follow by necessary implication that they can neither negotiate 
abroad with foreign governments nor within the United States represent 
the government of the Union. 

But we do not need to argue the question as if it were one of theory, 
or to subject the clauses which have been quoted to the canons of 
constitutional or statutory interpretation. Within ten years of the 
establishment of the government under its provisions, and likewise 
within ten years of the passage of the Act creating the Department of 
State,? the legislative and the executive branches of government co- 
operated in the passage of the Act of January 30, 1799, contained 
in the first volume of the Statutes at Large, in company with the Con- 
stitution, and the Act of Congress creating the Executive Department. 
The young republic had already had experience with Messrs. John 
Doe and Richard Roe in the person of one George Logan, an American 

1 1 Statutes at Large, 28. 


2 By the Act of September 15, 1789, ch. 14 (1 Statutes at Large, 68), the name of 
the Department of Foreign Affairs was changed to that of the Department of State. 
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scientist and politician of Quaker parentage, who conceived the idea 
of proceeding to France in his private capacity in the year 1798, when 
relations were broken off between that country and his own, in order 
to settle the claims and causes of difference between the two countries, 
which John Marshall, Charles Cotesworth Pinckney, and Elbridge 
Gerry, special envoys of this country to France, appointed for this 
purpose by President John Adams, were unable to do. 

The Logan mission was no ordinary event, and without accomplish- 
ing its purpose in France, it created a great stir in the United States. 
The general feeling may perhaps best be voiced by Washington, who 
was at that time an ex-President and Commander of the American 
Army in the event of a war with France. In describing an interview 
with Dr. Blackwell and Dr. Logan — for the latter was a doctor of 
medicine as well as of politics — Washington himself said: 


In a few minutes I went down, and found Rev. Dr. Blackwell and Dr. Logan 
there. I advanced towards and gave my hand to the former; the latter did the same 
towards me. I was backward in giving mine. He possibly supposing from hence, 
that I did not recollect him, said his name was Logan. Finally, in a very cool 
manner, and with an air of marked indifference, I gave him my hand, and asked 
Dr. Blackwell to be seated; the other took a seat at the same time. I addressed all 
my conversation to Dr. Blackwell; the other all his to me, to which I only gave 
negative or affirmative answers, as laconically as I could, except asking how Mrs. 
Logan did... . 

About this time Dr. Blackwell took his leave. We all rose from our seats, and 
I moved a few paces towards the door of the room, expecting the other would follow 
and take his leave also. Instead of which he kept his ground. . . . I remained 
standing, and showed the utmost inattention to what he was saying. He observed 
that the situation of our affairs in this country, and the train they were in, with 
respect to France, had induced him to make the voyage in hope, or expectation or 
words to that effect, of contributing to their amelioration. This drew my attention 
more pointedly to what he was saying, and induced me to remark, that there was 
something very singular in this; that he, who could only be viewed as a private 
character, unarmed with proper powers, and presumptively unknown in France, 
should suppose he could effect what three gentlemen of the first respectability in 
our country, specially charged under the authority of the government, were unable 


to do. 


We may readily admit that “the other,” to use Washington’s method 
of referring to Logan, was adequately punished for whatever indis- 
cretion he may have committed in visiting France in a self-appointed 
diplomatic capacity, inasmuch as the Father of his Country could even 
abash and disconcert such a man as Gouverneur Morris. 
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It was not, however, enough to punish the individual after the 
offense had been committed; it was the part of wisdom to prevent, 
if possible, its commission. This the Congress attempted to do by 
rendering acts such as Logan’s and similar conduct a high misdemeanor, 
and punishable as such in the following terms, in a statute of January 
30, 1799: 


That if any person, being a citizen of the United States, whether he be actually 
resident, or abiding within the United States, or in any foreign country, shall, with- 
out the permission or authority of the government of the United States, directly 
or indirectly, commence, or carry on, any verbal or written correspondence or inter- 
course with any foreign government, or any officer or agent thereof, with an intent 
to influence the measures or conduct of any foreign government, or of any officer 
or agent thereof, in relation to any disputes or controversies with the United States, 
or defeat the measures of the government of the United States; or if any person, 
being a citizen of, or resident within the United States, and not duly authorized, 
shall counsel, advise, aid or assist in any such correspondence, with intent, as afore- 
said, he or they shall be deemed guilty of a high misdemeanor, and on conviction 
before any court of the United States having jurisdiction thereof, shall be punished 
by a fine not exceeding five thousand dollars, and by imprisonment during a term 
not less than six months, nor exceeding three years.’ 


This Act of Congress is still on the statute uwook as Section V of 
the Act of March 4, 1909, commonly called the Federal Penal Code of 
1910. The statute apparently has effected its purpose, for although 
attention has been called to it from time to time, and it has been in- 
voked to prevent the conduct which it penalizes, no prosecution has ever 
been instituted under it. John Doe, Richard Roe, et al. would, however, 
do well to ponder its terms, lest unwittingly they may embarrass the 
administration and prejudice the good people of these United States. 


JAMES Brown Scort. 


THE GERMAN DEMAND FOR RINTELEN 


The peremptory demand of Germany, as communicated in April 
to the Department of State by the Swiss Minister at Washington, 
for the surrender of Capt. Lieut. Rintelen in exchange for Siegfried 
Paul London, an alleged American citizen condemned to ten years’ 
penal servitude by German authority and held in its custody, deserves 
more than casual notice. 


1 Statutes at Large, 613. 


EDITORIAL COMMENT 603 


After adverting to the exercise of “judicial clemency”’ by the Gov- 
ernor General of Warsaw in commuting the sentence of London who 
had been condemned to death by court-martial “for war-treason as 
a spy,” the German note calls attention to the failure of the efforts 
of the Imperial Government “to effect an improvement in the situa- 
tion”’ of Rintelen who, it is said, “passed into the hands of the American 
authorities by reason of acts of the British Government, contrary to 
international law.” 

Acknowledging failure to bring to a halt criminal proceedings brought 
against him in America and to secure his release, and in order to lend 
greater emphasis to the protests said to have been lodged with the 
United States, it is declared that the German Government contem- 
plates ‘‘some appropriate measures of reprisal.” It is added that that 
Government ‘would, however, prefer to avoid the contingency that 
persons be taken and made to suffer because the Government of the 
United States was apparently not sufficiently cognizant of its inter- 
national obligations toward a German subject.” 

The German note thus appears to raise two points: first, that the 
United States has violated some legal obligation to Germany, its enemy, 
in subjecting Rintelen to criminal prosecution; and secondly, that 
it is not unreasonable, in the circumstances of the case, to threaten 
to cause physical suffering to innocent persons in order to enforce 
compliance with the demand made. 

The complaint against the criminal prosecution seems to be based 
on the theory that Rintelen so entered the domain of the United States 
or was so placed within its control as to become exempt from the crim- 
inal jurisdiction of the nation, notwithstanding his previous defiance 
of its sovereignty by the violation of its laws within its territory. It 
is understood that Rintelen was seized by the British in 1915, while 
attempting to escape to Germany by means of a fraudulent Swiss 
passport, and following his illegal activities in the United States. Some- 
time later, in 1917, he was brought by British agents to American 
territory and there surrendered to American authorities. He was an 
enemy of Great Britain within its control and transferred with its 
consent and with a view to his prosecution to the state from whose 
justice he was a fugitive, and which had also then become the enemy 
of Germany. It is not believed that any rule of international law 
imposed upon the United States an obligation to look beyond the fact 
that Rintelen was willingly surrendered by the state within whose 
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custody he was held. It is not admitted that the right to prosecute 
him for violating American laws in 1915 was dependent upon the 
procedure adopted by Great Britain in effecting his arrest. The 
general right to subject Rintelen to criminal prosecution before an 
American tribunal could be fairly challenged by Germany only on 
the ground that the United States had itself unlawfully removed 
or secured him from German custody. Such was not the case. 

It may be suggested that as an enemy person attached to a military 
service, Rintelen was entitled to special immunities. It is not under- 
stood, however, that by virtue of international law a person normally 
entitled to the benefits of treatment commonly accorded a prisoner of 
war, is exempt from prosecution for criminal acts committed prior to his 
captivity and in time of peace. Thus, according to Section 71 of the 
Rules of Land Warfare issued by the Office of the Chief of Staff of the 
United States Army, under date of April 15, 1917, “A prisoner of war 
remains answerable for his crimes committed against the captor’s 
army or people, committed before he was captured, and for which he 
has not been punished by his own army.” 

The acts laid at the door of Rintelen deserve brief attention. In 
May, 1917, he was convicted of having violated, prior to his departure 
from the United States, the Sherman antitrust law through the attempt 
to prevent the shipment of munitions abroad. In November, 1917, 
he pleaded guilty to a charge of conspiring to defraud the United States 
by fraudulently obtaining a passport in 1915. In February, 1918, 
he was convicted of having attempted to blow up the British transport 
Kirk Oswald in 1915. As the commission of this offense was prior to 
the enactment of the Espionage Act, Rintelen was subject to the 
relatively light penalty (eighteen months’ imprisonment and a fine 
of $2000) prescribed by an earlier section of the Federal Criminal 
Code. In imposing sentence, the District Judge expressed regret that it 
did not lie within his power ‘‘to deal out adequate punishment.” 

Germany could not undertake to ratify these activities within 
the territory and against the sovereignty of a state with which it was 
then at peace, without subjecting itself to lasting censure. Nor would 
imperial ratification have deprived the United States of its normal 
right of jurisdiction. The case of Rintelen bears no resemblance to the 
extraordinary situation when, after a Canadian force had, in 1837 
on grounds of self-defense, entered American territory and destroyed 
the steamer Caroline, causing the death of certain of its occupants, 
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the British Government saw fit to ratify the acts of the participants 
and thereby to endeavor to exempt one of them from prosecution. 

As to the propriety of the threat to make reprisals, the response of 
Secretary Lansing, dated June 4th, set forth definitely the position of 
his country. He said: 

The threat of the German Government to retaliate by making Americans in 
Germany suffer clearly implies that the Government proposes to adopt the principle 
that reprisals occasioning physical suffering are legitimate and necessary in order 
to enforce demands from one belligerent to another. The Government of the 
United States acknowledges no such principle and would suggest that it would be 
wise for the German Government to consider that if it acts upon that principle, it 
will inevitably be understood to invite similar reciprocal action on the part o/ the 
United States with respect to the great numbers of German subjects in this country. 


These words admit rather than deny that a belligerent can not dispense 
with retaliation. They emphasize and suggest, however, vitally 
important conditions which must exist before resort can be lawfully 
had to measures of so-called reprisal, and before a threat to have re- 
course thereto can be justly made. If, for example, the enemies of 
Germany had at the outset of the war in the course of offensive oper- 
ations undertaken to bombard undefended places, single out hospitals 
as objectives for attack, poison wells, deny quarter, torture prisoners, 
make perfidious use of flags of truce, and employ the Red Cross as a 
shield for guns, the shocked and outraged Teutons might well have 
engaged in sternest measures of protective retribution. Justification 
would have been due to the acknowledged lawlessness of the conduct 
sought to be checked. On the other hand, neither Germany nor any 
other state taking part in war has the right under the law of nations 
to inflict or threaten to inflict injury upon innocent enemy persons 
within its control as a means of preventing its adversary from exer- 
cising its lawful rights as a belligerent or its normal rights of jurisdiction 
as a sovereign. To embark upon measures of reprisal in order to com- 
pel a state not to do what it has a right to do, is as lawless on principle 
as the act of a highway robber or a blackmailer. If, on account of 
war, a belligerent attempts to excuse such conduct towards its adver- 
sary on the ground of military exigency, it squarely takes the position 
that there are no laws of war which it is bound to heed with respect 
to the enemy when a strategic or other advantage to itself is thereby 
forfeited. This is doubtless the basis of the German theory of Notrecht. 
But it is not one which has prevailed among civilized states generally; 
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nor is it likely to, unless Teutonic philosophy pervades and overcomes 
the world. 

The German Foreign Office is believed to be too conversant with the 
principles of jurisdiction to maintain seriously that the United States 
has violated international law in establishing Rintelen’s guilt and in 
dealing with him as a criminal. The suggestion that the treatment of 
him as such constitutes internationally illegal conduct must be taken 
to be merely a pretext for a threat to resort to illegal measures which, 
even as so disguised, is none the less perceived in its true aspect. The 
nature of the effort to bring about the release of this particular in- 
dividual betrays the fact that German authority in Imperial hands is 
still obsessed with an amazingly distorted notion of American char- 
acter and institutions. No proposal accompanied by such a threat 
could have won acceptance here. Nor is any proposal concerning the 
action of the United States, likely to fare better if acceptance neces- 
sitates the perversion of criminal justice. 

CHARLES CHENEY HyDE. 


IN MEMORIAM 


LOUIS RENAULT 


International law has lost its most distinguished exponent in the 
death of Monsieur Louis Renault on February 7, 1918, unexpectedly, 
without a suggestion of warning, after meeting his class on that day, 
and for the last time. A Frenchman by birth and the trusted adviser 
and representative of the French Government on numerous occasions, 
he was yet a citizen of the world, revered by his former students, holding 
honorable and responsible positions in well-nigh every country, respected 
by foreign governments, and treated with deference by their delegates in 
international conferences, where power and political considerations 
too often outweigh merit and the regard for justice. Well advanced 
in years — he was born on May 21, 1843 — he might reasonably have 
hoped to render still further services to international law and to his 
country in its defense of that law, in the conference at the close of the 
war, of which he would undoubtedly have been a member. And if 
he had thus rounded out the labors of a lifetime, he would have made 
humanity still further his debtor. 
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Monsieur Renault was a teacher by profession; an international 
lawyer by practice; a writer on occasion. He entered the Paris Law 
School as a student in 1861, and, after a course of exceptional distinc- 
tion, graduated with highest honors. From 1868 to 1873 he was pro- 
fessor of Roman and of commercial law in the University of Dijon, 
and from 1873 until the very day of his death, he was professor in the 
Faculty of Law of the University of Paris. For the first three months 
after his transfer to Paris he taught criminal law, substituting for 
the professor of that subject. During 1874-1875 he substituted for the 
professor of international law, and continued, after the death of the 
titular professor in that year, in charge of the course until 1881, when 
he himself was appointed to the chair of international law, occupied 
by Royer-Collard from 1830 to 1864 (for whom it was originally created), 
and by Charles Giraud from 1865 to 1875. In addition, he was professor 
of international law in the School of Political Sciences, and in both of 
these positions he came into contact with students from all countries, 
whom he largely attracted by his presence in the Faculty of Law and 
in the School of Political Sciences, where he taught the law of nations 
as a branch of general jurisprudence and of positive law, bringing to 
its exposition and its application the conceptions of the philosopher, 
the experience of the historian, and the training of the jurist. His 
success in the classroom was phenomenal and would alone have placed 
him among the glories of each of the institutions with which he was 
connected. He was, as he himself modestly said, a professor at heart. 

His career as a practitioner of international law began in 1890, 
when he was appointed jurisconsult of the Ministry for Foreign Affairs 
by M. Ribot, then Minister for Foreign Affairs, who had the post 
specially created for him. From his entrance upon the performance 
of its duties until his death he was the one authority in international 
law upon whom the Republic relied. Under his eye the foreign policy 
of France passed in so far as it depended upon the law of nations; 
through his hands the projects of the Foreign Office passed, putting 
into effect the principles of international justice, directed and controlled 
in each instance by a generous, enlightened, seasoned, and passionately 
honest intellect. In appreciation of his services in the Ministry 
for Foreign Affairs he was accorded the titular rank of Minister 
Plenipotentiary and Envoy Extraordinary. 

It would be wearisome to enumerate the international gatherings 
in which he represented his government and where, respected as a 
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plenipotentiary of France, he gradually became recognized as the 
counselor of the conference and of its members as well. 

In the different and yet not unrelated field of international arbi- 
tration he enjoyed a preéminence which was not contested by his con- 
temporaries, and as arbiter he both won and merited the approbation 


of the nations in dispute. 

Of the many international congresses in which he participated the 
two Hague Peace Conferences and the London Naval Conference of 
1908-1909 may be mentioned. In the first of these M. Renault was 
reporter of the Second Commission, which adapted the principles of 
the Geneva Convention to maritime warfare, and he was also reporter 
as well as member of the most important committee of the conference, 
appointed to draft the Final Act of its labors. 

In the second of the Hague Peace Conferences M. Léon Bourgeois 
appropriately referred to him as exercising “a sort of magistracy”’; 
and it may be said — indeed, it is not too much to say — without 
disrespect to any of his colleagues, that that august body consisted of 
two groups of members: M. Renault and the other delegates. He 
was both chairman and reporter of the committee to draft the Final 
Act, and he made its oral report to the Conference; he was reporter 
for the convention relating to the opening of hostilities, for the revised 
convention adapting the principles of the Geneva Convention to mari- 
time warfare, for the convention creating an international prize court, 
and for the convention on the rights and duties of neutral Powers in 
naval war. He ably seconded M. Léon Bourgeois, first delegate of 
France at both the Hague Conferences, to whom is justly due the 
credit for the peaceful settlement convention of the first and the 
success of the second, in so far as it succeeded, in the matter of arbi- 
tration and peaceful settlement. 

But, in addition to his duties. as a plenipotentiary of France, he 
was in a very real sense the friend and adviser of the delegates at large, 
working in harmony with the German delegation, on the one hand, and 
the British delegation, on the other, and placing himself unreservedly, 
in and out of the conference, at the disposal of the American delegates. 
One instance among many may be cited. A Belgian delegate was 
anxious to present a project guaranteeing in a very large measure the 
immunity of private property, foreseeing that the plan presented by 
the United States could not hope to triumph. M. Renault entered 
the conference chamber while the Belgian delegate was at work on a 
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more modest proposal, with the result that M. Renault sat down beside 
him, took pen and paper in hand, and, after saying that he did not 
approve of the principle, drafted the project presented by the Belgian 
delegation in accordance with the views and desires of his colleague. 

In the London Naval Conference, M. Renault, in addition to being 
a representative of France, was chairman of the committee of the 
whole and of the committee of examination, and reporter general. He 
prepared the masterly report upon the Declaration of London, which 
unfortunately has gone down like many a ship it was drafted to 
preserve. 

In international arbitrations —to mention only those of The 
Hague under the provisions of the peaceful settlement convention — 
he was arbiter in the Japanese House Tax case of 1905, between Japan, 
on the one hand, and Germany, France, and Great Britain, on the other; 
the Casa Blanca case of 1909 between Germany and France; the 
Savarkar case of 1911 between France and Great Britain; president 
of the tribunal in the Canevaro case of 1912 between Italy and Peru; 
arbiter in the Carthage case of 1913 between France and Italy, and 
in the Manouba case of 1913 between the same countries. 

M. Renault’s career as professor and international lawyer was so 
distinguished that, in comparison, his career as a writer may seem to 
be overshadowed; but it should not, and, indeed, it can not, be over- 
looked, as it would alone have sufficed to hold his name in grateful 
remembrance in two domains of the law. In conjunction with M. 
Lyon-Caen, a fellow student, a fellow professor in the Faculty of Law 
as well as in the School of Political Sciences, and the friend of a lifetime, 
he published a Compendium of Commercial Law, in two volumes, an 
elaborate treatise on commercial law in eight volumes (which reached 
a fourth edition two years ago), and a manual of commercial law, the 
twelfth edition of which appeared in 1916, 

In the field of international law, as such, he has many an article 
and monograph devoted to special phases of the subject, some large 
collections of treaties and documents, and more than one book to his 
credit. His admirable introduction to the Study of International 
Law, published in 1879, and which has been translated into Japanese, 
he modestly called “the work of a beginner,” and toward the end of 
his career, in a little work of almost the same size entitled The First 
Violations of International Law by Germany, dealing with the invasion 
of Luxemburg and Belgium by that Power in violation of the treaties 
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to which it was at the time a party, he brought to bear the principles 
of law, of justice, and of fidelity to the pledged word which he had 
professed and applied during a lifetime. 

Among the texts which he edited, or with whose publication he was 
associated, but one need be mentioned, which, like all of his work is 
a model of its kind. It is a small volume and bears the simple title: 
The Two Peace Conferences. Collection of Texts Adopted by the 
Conferences of 1899 and 1907. Supplementary Documents of 1909. 

In appearance M. Renault was tall and well formed, with finely 
molded features, beaming with benevolence and good will, outwardly 
suggesting the simple curate whose precepts he inwardly and devoutly 
followed. So modest and unassuming, so unconscious of his greatness, 
and so unaware of the services which he had rendered in behalf of 
justice, upon which peace between nations can only be based, he was 
astounded when the Nobel Committee honored itself by awarding 
him a peace prize in 1907. 

He was, indeed, although he knew it not, “the very oracle of 


international law.”’ 
JAMES BROWN 


THE SEVERANCE OF DIPLOMATIC RELATIONS BETWEEN PERU 
AND GERMANY 


Communicated by Dr. Juan Bautista de Lavalle, of the Peruvian Society 
of International Law 


The Peruvian steamer Lorton was sunk by a German submarine, 
which captured it after having hoisted the French flag. This vessel 
had started from Caleta-Buena for Bilbao but was wrecked at a dis- 
tance of four miles from the harbor of Suances upon the Spanish coast. 
After the completion of the act the Peruvian Legation at Berlin 
received instructions to inform the Imperial Government that the 
attack upon this neutral vessel, within neutral waters, with a cargo 
destined for a non-belligerent country, and outside the zone forbidden 
to navigation, constituted an unjustifiable attack against inter- 
national law against which Peru protested, demanding at the same 
time in a peremptory manner that the German Government should 
repair the damage occasioned, pay indemnities, and condemn the act 
by punishing its authors. 
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Several months passed by, and the Imperial Government made the 
necessary investigations to enable it to make answer to the Peruvian 
note; finally, it decided to do so; it mentioned that the Lorton had 
been stopped and sunk for having had on board contraband of war, 
in conformity with Article 49 of the Declaration of London, and that the 
case would be settled by a prize court before which the parties inter- 
ested might appear to justify their rights. 

The Peruvian Government decided that such a decision was unac- 
ceptable and forwarded instructions to our minister at Berlin to transmit 
to the German Government a note in which our government main- 
tained that in accord with the Declaration of London referred to by 
the Imperial note, the torpedoing of the Lorton was absolutely un- 
justified by reason of the nationality of the vessel, the nature and 
destination of the cargo, the place of the wrecking, the impossibility on 
the part of the vessel of knowing anything about the decree concerning 
the forbidden zones, which the Peruvian Government refused, more- 
over, to accept, and the principles governing maritime hostilities and 
protecting neutral vessels; for all these reasons Peru did not nor could 
she agree that the matter be taken before a prize court, and insisted in 
a decisive manner that the reparation and indemnification asked for 
should be complied with. 

Subsequently, Germany declared herself ready to submit the matter 
to an arbitration in order to clear up the following point, to wit: 
whether the vessel had been sunk in Spanish waters, an insinuation 
which was repelled by our Minister for Foreign Affairs, who stated 
that the point was of no importance in view of the fact that, whether 
within or without these waters, the incontestable fact remained that 
the Lorton had been sunk within the twenty-mile maritime zone declared 
free by the decree of February Ist, and that the attack had been com- 
mitted against a neutral vessel which was navigating in an absolutely 
licit commercial purpose and protected by the provisions of inter- 
national law then in force. 

As the efforts of our government remained ineffectual and our 
government could not secure from the Empire acceptance of the claim 
presented, Peru resolved to demand satisfaction within the space of 
one week from the German Government. The latter stated to the 
Peruvian representative at Berlin that it regarded the solution of the 
affair in peremptory terms as absolutely impossible. In possession of 
this answer, our Minister for Foreign Affairs, Mr. F. Tudela y Varela, 
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requested a meeting of Congress in order to inform it of the resolution 
of the government to break diplomatic relations with Germany; this 
decision was approved by 105 votes against 6. Immediately there- 
after the Ministry ordered our minister at Berlin to ask for his pass- 
ports and handed to Mr. Perl, German Minister to Peru, his passports. 

The attitude of the Peruvian Government and Congress has met 
with the most enthusiastic approval on the part of public opinion and 
the press, which were in full accord with the sentiments and sym- 
pathies of the leaders of the Peruvian people. From the juridical and 
diplomatic point of view the act of Peru was fully justified. 

Before the break on September 5th, the Minister for Foreign Affairs, 
while ratifying the declarations contained in the last message read to 
Congress by the President of the Republic, Mr. Joseph Pardo, and 
confirming the ideas set forth in the course of the discussion anent 
external politics, declared that the international policy of the govern- 
ment had for its object Pan-American solidarity founded upon the 
principles of international justice as proclaimed by President Wilson. 
The Chamber of Deputies agreed, therefore, to the declaration of the 
Minister for Foreign Affairs. On September 8th the Senate of the 
Republic unanimously adopted the following declaration: the inter- 
national policy of Peru must be inspired by the principle of the soli- 
darity of the nations of the continent with the United States, in 
harmony with the idea of international justice proclaimed by President 
Wilson and the declarations formulated in the Chamber of Deputies 
on the 5th of the current month by the Minister for Foreign Affairs. 

In communicating to the different nations our break with Germany, 
the Minister stated in his important note on October 8th: 

Peru, on her part, while endeavoring to realize the preponderance of a uniform 
continental policy, maintains with complete firmness the integrity of her national 
sovereign rights in the presence of the refutation made by Germany of the principles 
of naval warfare, and it is in defense of these same principles that Peru has been 
brought to break her relations with the Empire because of the act committed on 
the Spanish coast by the German submarine against the Lorton while this vessel 
was sailing between neutral ports, and exercising an authorized commerce in no 
way contrary to the German regulations with regard to forbidden zones which in 
themselves constitute a violation of the law of nations; an unjustifiable act for 
which the Peruvian Government was powerless to obtain the reparations which — 
were due to it. 
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The resistance made by Germany against our just demand, in 
spite of the invocation of the general principles of international law, 
in spite of the consideration of this case from the point of view of these 
same arbitrary rules proclaimed by the German Government, the 
establishment of anterior facts for which a similar claim was favorably 
allowed,— these are acts which brought home to Peru the want of 
justice with which German policy is carried on and led her to take just 
action to counteract this policy in order that there might prevail in 
the world a juridical standard which might forever establish the pre- 
dominance of right in the relations between nations. 


THE AMENDMENT OF THE NATURALIZATION AND CITIZENSHIP ACTS WITH 
RESPECT TO MILITARY SERVICE 


It was foreseen by the framers of the Constitution, to whom we owe 
this more perfect Union, and indeed to whom we owe a more perfect 
union of States than has ever existed, that the government created 
by the States as their agent for general purposes should be invested 
with sovereign powers to handle matters of more interest to all States 
than to any one State; that matters of interest to the individual State 
should be determined by the sovereign powers of that State; and that 
the rules or regulations prescribed by the United States in the common 
interest should be uniform, whereas the rules and regulations pre- 
scribed by the individual States might infinitely vary, according to 
local conditions and circumstances. Among these general interests 
was that of naturalization, and to remove the subject from doubt it 
was provided in the eighth section of Article 1 of the Constitution that 
the Congress should have, among other grants of power, that “to 
establish an uniform rule of naturalization.”” In pursuance of this 
grant the Congress has from time to time passed naturalization laws, 
the most elaborate one of which is that approved by the President June 
29, 1906, entitled “An Act to establish a Bureau of Immigration and 
Naturalization and to provide a uniform rule for the naturalization 
of aliens throughout the United States.” The right of subjects or 
citizens to emigrate and to expatriate themselves is a logical conse- 
quence of the Declaration of Independence, which derives the powers 
of government from the consent of the governed. 

While recognizing the right of expatriation in formal terms by Act 
of Congress of July 27, 1868, as “a natural and inherent right of all 
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people, indispensable to the enjoyment of the rights of life, liberty, and 
the pursuit of happiness,” it was not until the passage of the Act of 
March 2, 1907, that the government recognized the right of American 
citizens to expatriate themselves in accordance with the theory which 
this government had invariably applied to foreigners wishing to be- 
come citizens of the United States. This Act provides that a citizen 
of the United States loses his citizenship by becoming a citizen or sub- 
ject of a foreign country, and that he also loses his citizenship by taking 
an oath of allegiance to a foreign country, whether in so doing he does 
or does not acquire the nationality of the country to which he takes the 
oath. 

The naturalization and the citizenship Acts, adequate enough for 
the piping times of peace, have proven defective in time of war, or 
rather the exigencies of the war have required provisions springing out 
of the newer and unforeseen conditions. Therefore an Act amendatory 
of both was passed by the Congress, and approved by the President 
May 9, 1918. The fundamental purpose of this Act is to enable non- 
citizens, whether born in American territory, such as the Philippines or 
Porto Rico, or aliens in the ordinary sense of the word, to become 
citizens of the United States with or without a declaration of intention, 
if they are serving the country in the crisis through which it is passing, 
either in the land or naval forces of the United States; and further 
to enable citizens of the United States who had before our declaration 
of war against the Imperial German Government expatriated them- 
selves by taking the oath of service and serving in the armies of the 
countries now at war with the enemies of the United States, to resume 
citizenship upon terms which would seem not to penalize them for 
what must today be considered a patriotic, as it was then a praise- 
worthy act. 

While the Act in question is too long to print in its entirety, and 
difficult to analyze in that its provisions are stated in summary terms, 
it is nevertheless desirable to quote in this connection the first part of 
the first seven subdivisions added to the Naturalization Act of June 
29, 1906, which reads as follows: 


Any native born Filipino of the age of twenty-one years and upward who has 
declared his intention to become a citizen of the United States and who has enlisted 
or may hereafter enlist in the United States Navy or Marine Corps or the Naval 
Auxiliary Service, and who, after service of not less than three years, may be honor- 
ably discharged therefrom, or who may receive an ordinary discharge with recom- 
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mendation for reénlistment; or any alien, or any Porto Rican not a citizen of the 
United States, of the age of twenty-one years and upward, who has enlisted or entered 
or may hereafter enlist in or enter the armies of the United States, either the Regular 
or the Volunteer Forces, or the National Army, the National Guard or Naval Militia 
of any State, Territory, or the District of Columbia, or the State militia in Federal 
service, or in the United States Navy or Marine Corps, or in the United States 
Coast Guard, or who has served for three years on board of any vessel of the United 
States Government, or for three years on board of merchant or fishing vessels of 
the United States of more than twenty tons burden, and while still in the service 
on a reénlistment or reappointment, or within six months after an honorable dis- 
charge or separation therefrom, or while on furlough to the Army Reserve or Regu- 
lar Army Reserve after honorable service, may, on presentation of the required 
declaration of intention petition for naturalization without proof of the required 
five years’ residence within the United States if upon examination by the repre- 
sentative of the Bureau of Naturalization, in accordance with the requirements 
of this subdivision it is shown that such residence can not be established. 


It will be observed that these classes of persons have already de- 
clared their intention to become citizens, and because of service to the 
government their naturalization is facilitated by removing from them 
the burden of proving a residence of five years within the United States. 

The next part of this section deals with the cases of aliens who have 
not declared their intention to become citizens, as well as with certain 
classes of declarants who are considered entitled to citizenship because 
of the services which they have rendered the government. The first 


portion of this part of the section is thus worded: 


Any alien serving in the military or naval service of the United States during 
the time this country is engaged in the present war may file his petition for natural- 
ization without making the preliminary declaration of intention and without proof 
of the required five years’ residence within the United States; any alien declarant 
who has served in the United States Army or Navy, or the Philippine Constabulary, 
and has been honorably discharged therefrom, and has been accepted for service 
in either the military or naval service of the United States on the condition that he 
becomes a citizen of the United States, may file his petition for naturalization upon 
proof of continuous residence within the United States for the three years immediately 
preceding his petition, by two witnesses, citizens of the United States, and in these 
cases only residence in the Philippine Islands and the Panama Canal Zone by aliens 
may be considered residence within the United States, and the place of such mili- 
tary service shall be construed as the place of residence required to be established 
for purposes of naturalization; and any alien, or any person Owing permanent al- 
legiance to the United States embraced within this subdivision, may file his petition 
for naturalization in the most convenient court without proof of residence within 
its jurisdiction, notwithstanding the limitation upon the jurisdiction of the courts 
specified in section three of the Act of June twenty-ninth, nineteen hundred and six, 
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provided he appears with his two witnesses before the appropriate representative 
of the Bureau of Naturalization and passes the preliminary examination hereby 
required before filing his petition for naturalization in the office of the clerk of the 
court, and in each case the record of this examination shall be offered in evidence 
by the representative of the government from the Bureau of Naturalization and 
made a part of the record at the original and any subsequent hearings; and, except 
as otherwise herein provided, the honorable discharge certificate of such alien, or 
person owing permanent allegiance to the United States, or the certificate of service 
showing good conduct, signed by a duly authorized officer, or by the masters of 
said vessels, shall be deemed prima facie evidence to satisfy all of the requirements 
of residence within the United States and within the State, Territory, or the District 
of Columbia, and good moral character required by law, when supported by the 
affidavits of two witnesses, citizens of the United States, identifying the applicant 
as the person named in the certificate or honorable discharge, and in those cases 
only where the alien is actually in the military or naval service of the United States, 
the certificate of arrival shall not be filed with the petition for naturalization in 
the manner prescribed; and any petition for naturalization filed under the pro- 
visions of this subdivision may be heard immediately, notwithstanding the law 
prohibits the hearing of a petition for naturalization during thirty days preceding 
any election in the jurisdiction of the court. 


It will be noted in this connection that in addition to the repeal of 
the requirement of the declaration of intention, the requirement of 
residence is either modified or omitted, and the period of time required 
by the former Act eliminated. 


But it may happen that an alien meeting the other requirements of 
the amending Act is not in a position to present himself in person before 
the clerk of the court, and to take the oath of allegiance in open court, 
according to the provisions of the original Act. Therefore, the last 
portion of this section provides that: 


Any alien, who, at the time of the passage of this Act, is in the military service 
of the United States, who may not be within the jurisdiction of any court author- 
ized to naturalize aliens, may file his petition for naturalization without appearing 
in person in the office of the clerk of the court and shall not be required to take the 
prescribed oath of allegiance in open court. The petition shall be verified by the 
affidavits of at least two credible witnesses who are citizens of the United States, 
and who shall prove in their affidavits the portion of the residence that they have 
personally known the applicant to have resided within the United States. The 
time of military service may be established by the affidavits of at least two other’ 
citizens of the United States, which, together with the oath of allegiance, may be 
taken in accordance with the terms of section seventeen hundred and fifty of the 
Revised Statutes of the United States after notice from and under regulations of 
the Bureau of Naturalization. 
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The eighth section added to the Act deals with seamen, providing 
briefly that such an alien, after the declaration of intention and three 
years’ service upon a merchant or fishing vessel of the United States, 
shall be deemed a citizen of the United States for the purpose of serving 
on board any such merchant or fishing vessel of the United States, and 
that he shall “for all purposes of protection as an American citizen, be 
deemed such after the filing of his declaration to become such citizen.” 

The ninth of the new sections is very interesting and important, 
showing that candidates for citizenship are to be trained in the duties, 
as well as in the rights thereof, and text-books provided for them. 

The tenth of the new sections is an attempt to regularize the status 
of persons qualified for citizenship on July 1, 1914, who, without a 
declaration of intention, erroneously exercised the rights, privileges, and 
duties of citizenship, by permitting them to be naturalized without 
making the preliminary declaration of intention upon satisfactory 
proof thereof. 

The eleventh of the additional sections is very interesting, instruc- 
tive, showing the faith of this country in the right even of an alien 
enemy to determine his nationality. The first part of this section deal- 
ing with this question is thus worded: 

No alien who is a native, citizen, subject, or denizen of any country, State, or 
sovereignty with which the United States is at war shall be admitted to become a 
citizen of the United States unless he made his declaration of intention not less than 
two nor more than seven years prior to the existence of the state of war, or was at 
that time entitled to become a citizen of the United States, without making a decla- 
ration of intention, or unless his petition for naturalization shall then be pending 


and is otherwise entitled to admission, notwithstanding he shall be an alien enemy 
at the time and in the manner prescribed by the laws passed upon that subject. 


It is recognized that the proceedings in such a case should be carefully 
supervised, and that every reasonable precaution should be taken in 
order to prevent an abuse of what can not be regarded as other than 
a very great and exceptional provision. Therefore, the hearing is 
to be had only after a notice of ninety days, given by the clerk of the 
court in which it is to take place, to the commissioner or deputy com- 
missioner of naturalization, to be present, and the final hearing to be 
held in open court can take place only “after such notice to the repre- 
sentative of the Government from the Bureau of Naturalization, 
whose objection shall cause the petition to be continued from time to 
time for so long as the Government may require.’”’ The experimental 
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nature of this proceeding is recognized and sought to be safeguarded 
by allowing “the apprehension and removal, agreeably to law, of any 
alien enemy at any time previous to the actual naturalization of such 
alien.” Recognizing that there might be aliens not included within 
the previous enumeration who are loyal and deserving of citizenship, 
the President is authorized by the last proviso of this section to exempt 
an alien enemy from the category of alien enemy upon an investigation 
and report by the Department of Justice fully establishing his loyalty. 

The twelfth of the new sections deals with a situation appealing 
very strongly to our sense of justice by prescribing an appropriate 
method to enable those of our fellow countrymen who took service 
against our enemy before our country itself felt justified in going to 
war with the Imperial German Government, to resume citizenship. 

The second section of an Act in reference to the expatriation of 
citizens and their protection abroad, approved March 2, 1907, provided 
that ‘Any American citizen shall be deemed to have expatriated him- 
self when he has been naturalized in any foreign State in conformity 
with its laws, or when he has taken an oath of allegiance to any foreign 
State.” 

The purpose of this section was twofold. First, to allow our citizens 
to obtain foreign nationality, and to recognize the new status thus 
created; second, to recognize a loss of American citizenship by those 
of our countrymen who should take an oath of allegiance to a foreign 
state without acquiring the nationality of or citizenship in that country. 
According to either of these provisions, American citizens who had 
taken service in the armies of Great Britain and France would seem 
to have renounced their American citizenship. To enable them to 
regain what they had sacrificed, an Act was passed and approved on 
October 5, 1917, defining their status. This Act apparently was 
considered defective, in that it required the person desiring to repatriate 
himself to have been discharged from foreign service, and required of 
him evidence and formalities with which he might find it difficult to 
comply. Therefore this Act was repealed, and in lieu thereof the 
following substituted which constitutes the twelfth of the new sections: 


That any person who, while a citizen of the United States and during the ex- 
isting war in Europe, entered the military or naval service of any country at war 
with a country with which the United States is now at war, who shall be deemed 
to have lost his citizenship by reason of any oath or obligation taken by him for 
the purpose of entering such service, may resume his citizenship by taking the oath 
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of allegiance to the United States prescribed by the naturalization law and regula- 
tions, and such oath may be taken before any court of the United States or of any 
State authorized by law to naturalize aliens or before any consul of the United 
States, and certified copies thereof shall be sent by such court or consul to the De- 
partment of State and the Bureau of Naturalization, and the Act (Public fifty-five, 
Sixty-fifth Congress, approved October fifth, nineteen hundred and seventeen) is 


hereby repealed. 


Very properly, a person serving in the military or naval forces of 
the United States at the end of the war, or honorably discharged there- 
from during its continuance, on account of disability incurred in the 
line of duty, is by the thirteenth of the new sections “relieved from the 
necessity of proving that immediately preceding the date of his appli- 
cation he has resided continuously within the United States the time 
required by law of other aliens.” 

Finally, a third section of this Act clears up the doubt which might 
have existed as to the validity for military purposes of a declaration 
of intention filed before the Naturalization Act of 1906 went into effect, 
by providing that 

All certificates of naturalization granted by courts of competent jurisdiction 
prior to December thirty-first, nineteen hundred and eighteen, upon petitions for 
naturalization filed prior to January thirty-first, nineteen hundred and eighteen, 
upon declarations of intention filed prior to September twenty-seventh, nineteen 


hundred and six, are hereby declared to be valid in so far as the declaration of in- 
tention is concerned, but shall not be by this Act further validated or legalized. 


Such are the most important provisions of this Act. 
JAMES Brown Scort. 


SUITS BETWEEN STATES 


The Supreme Court of the United States, as if to call attention 
to its fitness to decide controversies between States by the application 
of principles of justice, has already handed down in this year of war two 
decisions; the first on March 4, 1918, in a boundary dispute between 
the States of Arkansas and Tennessee, the second on April 22, 1918, 
in the long drawn out controversy between the States of Virginia and 
West Virginia as to the obligation of the latter State to pay a propor- 
tional part of the debt contracted by Virginia before West Virginia 
was separated from it. In addition the Supreme Court, on June 10, 
1918, entered a decree in the controversy between Arkansas and Ten- 
nessee, appointing a commission, with the approval and upon request 
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of counsel for the States, to draw and mark the boundary and to report 
its proceedings to the court for its confirmation or such further action 
as may be deemed necessary in the premises. The court also heard 
argument, upon its own suggestion, of counsel for the United States 
in the controversy between the States of Wyoming and Colorado in 
a matter of irrigation, in order that the rights of the States should 
be considered with due regard to the rights of the United States as 
trustee of the States forming the American Union. The decision 
of this case, expected before the adjournment of the court on June 
10, 1918, has apparently gone over because of its importance, but will 
probably be delivered in the October term of the present year. 

From this brief statement it will be seen that, in the course of a year 
which has not yet sped, the Supreme Court of these United States 
has had before it not merely a dispute involving sovereignty over a 
particular region claimed by two of these States; a controversy in- 
volving an obligation of a State to assume and to pay a proportional 
part of expenses incurred in its behalf before separation from that State 
and to pay a judgment fixing that obligation in the sum of twelve 
million dollars, with interest, but also a controversy between two States 
of the Union and the United States, as the representative of the Union, 
each litigant appearing by its counsel in due course to have @ question 
involving the rights of sovereign communities and of sovereign States 
determined by that due process of law and the application of principles 
of justice obtaining between individuals. 

The determination of a boundary between States of the American 
Union has become such a matter of course, that the only feature in it 
attracting attention may be said to be the suggestion of the court, 
made in the trial of Cissna v. Tennessee (242 U. S. 195, 198), that the 
two States should file their bill in equity in the Supreme Court to deter- 
mine the boundary between them, upon which the decision in the case 
then before them depended. So familiar has the process of judicial 
settlement become in the course of the century, that the judges of the 
Supreme Court are no longer appalled by the appearance of States at 
their bar, but, in the course of argument, suggest, as it were offhand, 
that the Supreme Court is open to the august litigants should they 
desire to avail themselves of the jurisdiction with which it was wisely 
invested by the framers of the Constitution in order to prevent a 
resort to arms upon the breakdown of negotiations between political 


communities. 
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On March 7, 1876, the Mississippi River made for itself, suddenly 
and without forewarning, a new channel, appropriately called the 
“Centennial Channel,’”’ and the question at issue between the litigating 
States was whether the land between the old and the new channel, 
which had belonged to Tennessee, became the property of Arkansas, 
inasmuch as the Mississippi River was the boundary between the two 
States. This question was not a new one in the Supreme Court, and 
for present purposes the holding of the court is sufficiently stated in 
the following portion of the headnote prefixed to the case: 


When two States of the Union are separated by a navigable stream, their bound- 
ary being described as “a line drawn along the middle of the river,’’ or as “the 
middle of the main channel of the river,’’ the boundary must be fixed (by the rule 
of the “‘thalweg’’) at the middle of the main navigable channel, so that each State 
may enjoy an equal right of navigation. Iowa v. Illinois, 147 U. 8. 1. 

Following this principle, the court holds that the true boundary line between 
the States of Arkansas and Tennessee is the middle of the main channel of naviga- 
tion of the Mississippi, as it existed at the Treaty of Peace concluded between the 
United States and Great Britain in 1783, subject to such changes as have occurred 
since that time through natural and gradual processes. . . . 

Where running streams are the boundaries between States, the same rule ap- 
plies as between private proprietors, namely, that when the bed and channel are 
changed by the natural and gradual processes known as erosion and accretion, the 
boundary follows the varying course of the stream; while if the stream from any 
cause, natural or artificial, suddenly leaves its old bed and forms a new one, by the 
process known as an avulsion, the resulting change of channel works no change of 
boundary, which remains in the middle of the old channel, although no water may 
be flowing in it, and irrespective of subsequent changes in the new channel. 

This rule applies to a navigable stream between States; the boundary is not 
changed by an avulsion but remains as it was before, the center line of the old main 
channel of navigation. . 

After an avulsion, so long as the old channel remains a running stream, the 
boundary marked by it is still subject to be changed by erosion and accretion; but 
when the water becomes stagnant the effect of these processes is at an end; the 
boundary then becomes fixed at the middle of the channel, as above defined, and 
the gradual filling up of the bed that ensues is not to be treated as an accretion to 
the shores but as an ultimate effect of the avulsion. . 

The court will appoint a commission to run, locate and designate the boundary 
line between the two States at the place in question, in accordance with the prin- 
ciples herein stated. The nature and extent of the erosions and accretions that 
occurred in the old channel prior to the avulsion here involved, and the question 
whether it is practicable now to locate accurately the line of the river as it then ran, 
will be referred to said commission, subject to a review of its decision by this court 


if need be. 


= = = 
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It is to be observed that the court specifically accepts, and rightly, 
the principles of law determining the rights of private litigants and 
applies them to controversies between the States; and some day nations 
may perhaps learn to their great benefit and, be it said, to the benefit 
of humanity at large, that rights and duties depend upon the act itself 
and not upon the parties in controversy seeking either to gain a benefit 
or to avoid a detriment by the act in question. Fortunately for the 
States of the American Union this doctrine is a mere commonplace, 
and would not deserve mention, even in passing, were it not for the 
fact that it appears to be either unknown or to be considered as ex- 
traordinary in other parts of the world. Because of this fact, Justice 
Baldwin’s statement of it, in the leading case of Rhode Island v. Massa- 
chusetts (12 Peters 657, 733-735), decided in 1838, may be quoted: 


Title, jurisdiction, sovereignty, are, therefore, dependent questions, necessarily 
settled, when boundary is ascertained, which, being the line of territory, is the line 
of power over it; so that great as questions of jurisdiction and sovereignty may 
be, they depend in this case on two simple facts. 1. Where is the southernmost 
point of Charles river? 2. Where is the point, three English miles in a south 
line, drawn from it? When these points are ascertained, which, by the terms, 
are those called for in both charters, then an east and west line from the second 
point is necessarily the boundary between the two states, if the charters govern it. 

If this court can, in a case of original jurisdiction, where both parties appear, 
and the plaintiff rests his case on these facts, proceed to ascertain them; there 
must be an end of this cause, when they are ascertained, if the issue between them 
is upon original right by the charter boundaries. We think, it does not require 
reason or precedent, to show that we may ascertain facts, with or without a jury, 
at our discretion, as the circuit courts, and all others do, in the ordinary course of 
equity; our power to examine the evidence in the cause, and thereby ascertain a 
fact, can not depend on its effects, however important in their consequences. Whether 
the sovereignty of the United States, of a state, or the property of an individual, 
depends on the locality of a tree, a stone, or water-course; whether the right de- 
pends on a charter, treaty, cession, compact, or a common deed; the right is to 
territory, great or small in extent, and power over it, either of government or private 
property; the title of a state is sovereignty, full and absolute dominion (2 Pet. 
300-1); the title of an individual, such as the state makes it by its grant and law. 

No court acts differently in deciding on boundary between states, than on lines 
between separate tracts of land; if there is uncertainty where the line is, if there is 
a confusion of boundaries by the nature of interlocking grants, the obliteration of 
marks, the intermixing of possession under different proprietors, the effects of ac- 
cident, fraud, or time, or other kindred causes, it is a case appropriate to equity. 
An issue at law is directed, a commission of boundary awarded; or, if the courts 
are satisfied, without either, they decree what and where the boundary of a farm, 


a manor, province, or a state, is and shall be. When no other matter affects a 
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boundary, a decree settles it as having been by original right, at the place decreed; 
in the same manner, as has been stated, where it is settled by treaty or compact; 
all dependent rights are settled, when boundary is. 1 Ves. sen. 448-50. If, here- 
tofore, there was an issue in this case, on the locality of the point three miles south 
of the southernmost point of Charles river, we should be competent to decide it; 
and decree where the boundary between the states was, in 1629 and 1663, at the 
dates of their respective charter[s]. 

On these principles, it becomes unnecessary to decide on the remaining prayers 
of the bill; if we grant the first, and settle boundary, the others follow; and if the 
plaintiff obtains relief as to that, he wants no other. The established forms of such 
decrees extend to everything in manner or way necessary to the final establishment 
of the boundary, as the true line of right and power between the parties. 


The second case is one with which the lawyer interested in contro- 
versies between States is familiar, and one with which the Supreme 
Court itself doubtless wishes it were less familiar, for, in one or other 
of its phases, the case has been before that august tribunal no less than 
nine times, including the present suit, and the end is not yet. Mr. 
Chief Justice White delivered the brief opinion of the court on its eighth 
appearance, and, in delivering the unanimous opinion of his brethren 
on the present occasion, he thus summarizes the original cause of action, 
the proceedings had, and the present status of the controversy: 


A rule allowed at the instance of Virginia against West Virginia to show cause 
why in default of payment of the judgment of this court in favor of the former 
State against the latter, an order should not be entered directing the levy of a tax 
by the legislature of West Virginia to pay such judgment, and a motion by West 
Virginia to dismiss the rule is the matter before us. 

In the suit in which the judgment was rendered Virginia, invoking the original 
jurisdiction of this court, sought the enforcement of a contract by which it was 
averred West Virginia was bound. The judgment which resulted was for $12,393,- 
929.50 with interest and it was based upon three propositions specifically found to 
be established: First, that when territory was carved out of the dominion of the 
State of Virginia for the purpose of constituting the area of the State of West Vir- 
ginia, the new State, coincident with its existence, became bound for and assumed 
to pay its just proportion of the previous public debt of Virginia. Second, that 
this obligation of West Virginia was the subject of a contract between the two States 
made with the consent of Congress and was incorporated into the Constitution by 
which West Virginia was admitted by Congress into the Union and therefore became 
a condition of such admission and a part of the very governmental fiber of that 
State. Third, that the sum of the judgment rendered constituted the equitable 
proportion of this debt due by West Virginia in accordance with the obligations of 
the contract. 

The suit was commenced in 1906 and the judgment rendered in 1915. The 
various opinions expressed during the progress of the cause will be found in the re- 
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ported cases cited in the margin, in the opinion in one of which (234 U.S. 117), a 
chronological statement of the incidents of the controversy was made. 

The opinions referred to will make it clear that both States were afforded the 
amplest opportunity to be heard and that all the propositions of law and fact urged 
were given the most solicitous consideration. Indeed it is also true that in the 
course of the controversy, as demonstrated by the opinions cited, controlled by great 
consideration for the character of the parties, no technical rules were permitted to 
frustrate the right of both of the States to urge the very merits of every subject 
deemed by them to be material. 


But, notwithstanding the opportunity given to present its claims 
and to have their merits determined, West Virginia is either not satisfied 
with the judgment of the court, or is unwilling, as defeated litigants, 
whether private or public, usually are unwilling, to pay the judgment 
rendered against it. The merits of the case do not concern us any more 
than they now concern the court. The question at issue is the enforce- 
ment of the judgment in behalf of the State of Virginia against the 
State of West Virginia, a question in which Virginia is interested to the 
extent of twelve million dollars and more, in which West Virginia is 
interested in a like sum, in addition to its amour propre, in which the 
court is interested, as execution of a judgment is supposed to inhere 
in judicial power, and in which the publicist, both at home and abroad, 
is interested, in that heretofore, whether or not execution by force, if 
need be, is essential to judicial power, force has not yet been used to 
compel compliance by a State of the American Union with a judgment 
rendered against it. In the case of a judgment had in 1860 by Ken- 
tucky against Dennison (24 Howard 66, 109-110), then Governor of 
Ohio, held because thereof to be a judgment against the State of Ohio, 
Mr. Chief Justice Taney, speaking for a unanimous court, said: “But 
if the Governor of Ohio refuses to discharge this duty, there is no power 
delegated to the General Government, either through the Judicial 
Department or any other Department, to use any coercive means to 
compel him.” 

It is not the purpose of the present comment to discuss the means 
by which execution is to be enforced, as the court has now held it can 
be, a question which is to be argued by learned counsel for the two 
States in the February term of the Supreme Court and to be decided by 
that tribunal, unless in the meantime the judgment should be executed 
to the satisfaction of the State of Virginia. The importance of the 
question is the reason for its statement in this form, and not the least 
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purpose of this comment is to invite the reader’s attention in advance 
to the judgment of the court, to be pronounced after argument at its 
next term. 

The learned Chief Justice, considering it elementary that “judicial 
power essentially involves the right to enforce the results of its exertion,” 
asks and addresses himself in the course of a closely reasoned opinion, 

“1. May a judgment rendered against a State as a State be enforced 
against it as such, including the right to the extent necessary for so 
doing of exerting authority over the governmental powers and agencies 
possessed by the State?’”’ and “2. What are the appropriate remedies 
for such enforcement?’ Under the second head he considers “ (a) 
The power of Congress to legislate for the enforcement of the obli- 
gation of West Virginia,” and “(b) The appropriate remedies under 
existing legislation.” 

It is to be expected that the views of Virginia and West Virginia 
differ on these subjects, otherwise the bill would not have been filed 
in the first instance, and the difference as to the nature and effect of 
a judgment exists between them, otherwise the question of its enforce- 
ment would not be before the court. The views of each of the litigants 
are thus expressed by the Chief Justice: 


On this subject Virginia contends that as the Constitution subjected the State 
of West Virginia to judicial authority at the suit of the State of Virginia, the judg- 
ment which was rendered in such a suit binds and operates upon the State of West 
Virginia, that is, upon that State in a governmental capacity, including all in- 
strumentalities and agencies of state power, and indirectly binding the whole body 
of the citizenship of that State and the property which by the exertion of powers 
possessed by the State are subject to be reached for the purpose of meeting and 
discharging the state obligation. As then, the contention proceeds, the legislature 
of West Virginia possesses the power to tax and that body and its powers are all 
operated upon by the judgment, the inability to enforce by means of ordinary process 
of execution gives the right and sanctions the exertion of the authority to enforce 
the judgment by compelling the legislature to exercise its power of taxation. The 
significance of the contention and its scope are aptly illustrated by the reference in 
argument to the many decided cases holding that where a municipality is empowered 
to levy specified taxation to pay a particular debt, the judicial power may enforce 
the levy of the tax to meet a judgment rendered in consequence of a default in pay- 
ing the indebtedness. 

On the other hand West Virginia insists that the defendant as a State may not 
as to its powers of government reserved to it by the Constitution be controlled or 
limited by process for the purpose of enforcing the payment of the judgment. Be- 
cause the right for that end is recognized to obtain an execution against a State and 
levy it upon its property, if any, not used for governmental purposes, it is argued, 
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affords no ground for upholding the power by compelled exercise of the taxing 
authority of the State to create a fund which may be used when collected for paying 
the judgment. The rights reserved to the States by the Constitution, it is further 
insisted, may not be interfered with by the judicial power merely because that 
power has been given authority to adjudicate at the instance of one State a right 
asserted against another, since although the authority to enforce the adjudication 
may not be denied, execution to give effect to that authority is restrained by the 
provisions of the Constitution which recognize state governmental power. 


The court is apparently of the decided opinion that the consent to 
suit contained in Article II, Section 2, of the Constitution carries with 
it the duty to comply with the consequences of suit, and that a State, 
because of subjection to suit, is subjected to the enforcement of judg- 
ment against it had in a judicial proceeding to which the judicial power 
extends. 

Under the second heading the Chief Justice examines the remedies 
appropriate to the case, which should not be summarized lest, in so 
doing, it lose its point and effect,! and thus concludes his own opinion 
and the unanimous opinion of the court: 


Giving effect to this view, accepting the things which are irrevocably foreclosed 
— briefly stated, the judgment against the State operating upon it in all its govern- 
mental powers and the duty to enforce it viewed in that aspect, — our conclusion 
is that the case should be restored to the docket for further argument at the next 
term after the February recess. Such argument will embrace the three questions 
left open: 1. The right under the conditions previously stated to award the manda- 
mus prayed for; 2. If not, the power and duty to direct the levy of a tax as stated; 
3. If means for doing so be found to exist the right, if necessary, to apply such 
other and appropriate equitable remedy by dealing with the funds or taxable prop- 
erty of West Virginia or the rights of that State as may secure an execution of the 
judgment. In saying this, however, to the end that if on such future hearing pro- 
vided for the conclusion should be that any of the processes stated are susceptible 
of being lawfully applied (repeating that we do not now decide such questions) 
occasion for a further delay may not exist, we reserve the right, if deemed advisable, 
at a day hereafter before the end of the term or at the next term before the period 
fixed for the hearing, to appoint a master for the purpose of examining and re- 
porting concerning the amount and method of taxation essential to be put into effect, 
whether by way of order to the state legislature or direct action, to secure the full 
execution of the judgment, as well as concerning the means otherwise existing in 
the State of West Virginia, if any, which by the exercise of the equitable powers in 
the discharge of the duty to enforce payment may be available for that purpose. 


It will be observed that the court does not decide that any one 
of the methods mentioned in this paragraph is appropriate, but contents 


1 For the text of this portion of the opinion, see post, pp. 669-671. 
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itself with a statement that the judgment is binding upon West Vir- 
ginia, and that West Virginia should be forced in some appropriate 
way to comply with its application. And in so doing the court no 
doubt acted wisely, because, on a former occasion, Andrew Jackson, 
then President of the United States and not averse to the use of physical 
force, is reported to have said in reference to the decision of the Supreme 
Court against the State of Georgia in the case of Worcester v. Georgia 
(6 Peters 515), decided in 1832, “John Marshall has made his decision; 
now let him enforce it.” 

From another point of view, the opinion of the Chief Justice is as 
interesting as it is important, in that he shows that the action of the 
King in Privy Council, deciding controversies between colonies by 
judicial procedure, was the precedent both for the Articles of Confedera- 
tion, investing the Congress of the United States with that power, and 
for investing the Supreme Court of these United States with the power 
and the duty, wherever the judicial power is properly invoked, to decide 
controversies between the States of the American Union. 


JAMES Brown Scort. 
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Foreign State Papers, London; Stat. at L., United States Statutes at Large; 
Times, The Times (London). 


November, 1917. 

14 PanaMaA— Ecuapor. Exchange of ratifications of the treaty of 
January 28, 1917, for the exchange of parcel post packages, 
without declared value. Text: B. Rel. Ext. (Ecuador) 9:1589. 

15 Ecuapor—TIrtTaty. Exchange of ratifications of treaty of arbitra- 
tion signed February 25, 1911: Text: B. Rel. Ext. (Ecuador) 
9:1594. 

December, 1917. 

31 Brazit— Uruauay. House of Deputies of the Brazilian Congress 
approved the arbitration treaty between Brazil and Uruguay 
concluded ad referendum by the diplomatic representatives of 
the two nations. P. A. U., 46:250. 

January, 1918. 

28-30 Cuban Society of International Law. Second annual meeting 
of the Society held in Havana. P. A. U., 46:258. 

February, 1918. 

1 Japan. Americans visiting Japan are required to have their 


passports viséd by a Japanese consular or diplomatic official 
628 


CHRONICLE OF INTERNATIONAL EVENTS 629 


before leaving the United States. Official Bulletin, March 1, 
1918. 

16 Brevrerum— Germany. A joint protest was addressed to Chan- 
cellor von Hertling by the deputies and senators present in 
occupied Belgium. Text: Official Bulletin, March 27, 1918. 

21 Interallied Labor Conference held in London. It accepted war 
aims program of British Labor announced Dec. 21, 1917. 
Carrent History, 8 (pt.): 32. 

27 Scan pinavia. Scandinavian conferences for exchange of goods 
held at Christiania. Summary of agreements: Official Bulletin, 
May 4, 1918. 

28 ARGENTINE RepuBLIc — UNITED States. Exchange of notes on 
the one hundredth anniversary of the beginning of diplomatic 
relations between the two countries. Texts: Official Bulletin, 
April 26, 1918. 


March, 1918. 
1 Atsace — Lorraine. Protest of February 17, 1871, read in all 
schools and churches in France. London Times, March 1, 1918. 

3 GerMANy — Russia. Revised text of treaty. London Times, 
March 5-6, 1918. Current History, 8 (pt. 1): 54. 

Spain — UniTep Srares. Ratifications exchanged of agreement 
under which supplies may be sent to Pershing’s forces. Sum- 
mary of text: Official Bulletin, March 9-18. 

FINLAND — GERMANY. Announced that a trade and shipping 
agreement had been concluded at the same time as the peace 
treaty. Text: Current History, 8 (pt. 1): 445. 

9 (22) Russia — Roumania. Treaty concluded regarding the occupa- 
tion of Bessarabia by Russian troops, etc., and establishing 
international commissions at Odessa, Kieff, Moscow, Petrograd, 
Jassy and Galatz for the settlement of disputes, the missions to 
be composed of Russian, Roumanian, British, French and 
American representatives. Text: London Times, April 2, 1918. 

9-18 Persia. Announcement of personnel of new cabinet. Official 
Bulletin, March 9, 1918. 

11 Russta— Frntanp. Treaty announced as having been concluded 
providing for evacuation of Finland, ete. London Times, 
March 12, 1918. 

11 Russta— Unirep Srares. President sent message to Soviet 

Congress at Moscow. Text: Official Bulletin, March 12, 1918. 


~ 
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NETHERLANDS — UNITED States. Report of Netherland Govern- 
ment to Parliament of negotiations with the United States and 
Allies for a trade and shipping agreement. Declaration of 
Netherlands and reply of the United States. Texts: Official 
Bulletin, March 16, 30, 1918. 

CENTRAL AMERICAN Court ceased to exist under the terms of the 
treaty creating it. London Times, March 17, 1918. 

GERMANY — RouMANiA. Germany increased her demands on 
Roumania, calling for surrender of all munitions. Austria 
demanded surrender of all territory west of a line extending from 
a point east of Red Tower to a point on the Danube near 
Ghilramar, and also a strip of country eighty miles long and ten 
miles wide in the region of Predeal. On March 23 armistice 
was further extended by Germany, owing to the delay in form- 
ing cabinet. On March 29 Germany demanded that the 
Roumanian oil-wells be turned over to a German-controlled 
corporation. Current History, 8 (pt. 1): 234. 


21-29 Russta. The Transcaucasian Constituent Assembly, in session 


at Tiflis, refused to ratify peace treaty with Germany, and 
urged immediate war. On March 29 the Diet approved the 
basis of a separate peace agreement with Turkey, including 
autonomy for Armenia and the restoration.of old frontiers. 
Current History, 8 (pt. 1): 233. 

BEeLGiuM — GERMANY. Agreement reached for the exchange of 
civil prisoners. Current History, 8 (pt. 2): 97. 

Mexico. Decree promulgated concerning the exportation of gold 
and silver, modifying the decree of September 27, 1917. Official 
Bulletin, March 30, 1918. 

DENMARK — GERMANY. Third quarterly agreement commercial 
concluded. London Times, March 23, 1918. 

Curna. Announced that Tuan Chi-Jui had been made premier. 
Official Bulletin, March 27, 1918. 

RoUMANIA — CENTRAL Powers. Peace treaty initialed. London 
Times, March 27, 1918. 

FINLAND — GERMANY. Finland protested against the arrest of 
Major Henry Crosby Emery, representative of the Guaranty 
Trust Company, and his detention on the Aland Islands. Current 
History, 8 (pt. 1): 234. 


NETHERLANDS — UNITED States. Declaration of the Netherland 


22 
22 
22 
26 
26 
29 


CHRONICLE OF INTERNATIONAL EVENTS 631 


Government as to seizure of Dutch ships by the United States, 
with reply of the United States. Official Bulletin, April 13, 
1918. 

31 Serpia. Serbia’s war aims proclaimed by Premier Pashitch in 
declaration to the Skupshtna in meeting at Corfu. Official 
Bulletin, May 14, 1918. 


April, 1918. 

2 GerMany— Russia. Ultimatum to the Soviet Government 

demanding cessation of sending troops to Finland. London 
Times, April 2, 1918. 

2-26 FranceE— GERMANY. Conference of delegates met at Berne 
and reached agreement for the exchange of prisoners. The 
total number of prisoners affected reaches 300,000. Summary: 
Current History, 8 (pt. 2): 95. 

2 Russia — GerMANY — TuRKEy. German and Turkish Ambassa- 
dors present their credentials to the Russian Federal Soviet 
Republic. Text: Official Bulletin, May 4, 1918. 

3  Frntanp — GERMANY. German troops landed in Finland. Lon- 
don Times, April 4, 1918. 

3 Fryvtanp. British and French troops reported March 31 to be 
coéperating with the Bolshevist troops in the defense of the 
Kola and Mourmanisk against the Finnish White Guards. 
German troops landed in Finland April 3; Russian fleet escaped 
from Helsingfors on April 7. On April 8 Germany sent ultima- 
tum demanding removal or disarmament of all Russian warships 
in Finnish waters by April 12, and on April 11 a German squadron 
with several transports arrived at Lovisa. Helsingfors was oc- 
cupied by the Germans on April 15. Current History, 8 (pt. 1): 
234; New York Times, April 4, 1918. 

3  Unirep Srares— Great Britain. Agreement relative to ex- 

‘tension to Australia, Papua and Norfolk Island, of the copyright 
of literary and artistic property. Official Bulletin, April 13, 
1918. 

5 Germany — Russia. Russia protested against the invasion of 
Kursk province by German and Ukrainian troops. Current 
History, 8 (pt. 1): 234. 

5 Japan— Russia. Japanese and British marines landed at Vladi- 

vostok following the killing of a Japanese and the wounding of 
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two others by Russian armed soldiers. The Siberian Council 
of Soldiers’ and Workmen’s Delegates protested to the consular 
corps, but the Japanese representative at Vologda explained 
that the landing was only a local incident and that Admiral Kato 
had acted on his own initiative. Current History, 8 (pt. 1): 233. 


8-10 CONGRESS OF OPPRESSED Races Of AUSTRIA-HUNGARY HELD IN 


11 


11 


11 


Rome. On May 31 the Secretary of State announced that the 
proceedings of the Congress had been followed with great interest 
by the Government of the United States, and that the national- 
istic aspirations of the Czecho-Slovaks and Jugo-Slavs for 
freedom have the earnest sympathy of the United States Govern- 
ment. Text of resolutions adopted: Official Bulletin, May 31, 
1918. The Italian Government presented the national standard 
to the Czech-Slovak battalion now mobilized under the Italian 
General Graziani. Official Bulletin, May 28, 1918. 

BEssARABIA. The National Assembly of Bessarabia voted by 86 
against 3 for union with Roumania, from which it was separated 
in 1812. The Roumanian Premier was then at Kishenev and 
took cognizance of the vote, declaring the union to be definitive 
and indissoluble. On April 12 the Bessarabian delegates went 
to Jassy to present homage to the King and Queen of Roumania. 
Current History, 8 (pt. 1): 535. 

FRANCE — AustTrRIA. French Government issued a_ statement 
relative to the letter written by the Emperor Charles of Austria 
to Prince Sixtus of Bourbon, brother of the Empress Zita of 
Austria, instructing him to convey to the President of France 
the assurance that Austria would support France’s just claims, 
the reéstablishment of Serbia and Belgium, ete. Text of letter: 
London Times, April 13-18. 

GERMANY — SPAIN. As a result of the commercial agreement 
between Spain and the United States, German submarines 
began a blockade of Spanish ports. Current History, 8 (pt. 1): 231. 

GERMANY — Uruauay. Because a German submarine captured 
an Uruguayan military commission bound for France, the 
Uruguayan Government asked Germany whether Germany 
considered a state of war to exist with Uruguay. Current 
History, 8 (pt. 1): 230. On May 16 Germany replied that the 
German Government did not consider a state of war to exist. 
Current History, 8 (pt. 1): 429. 


9 
4 


CHRONICLE OF INTERNATIONAL EVENTS 633 


13. ARMENIA AND GeEorGIA. Refused to recognize the cession of 
territory under the Brest-Litovsk Treaty, and fighting broke 
out in Batum, Kars and Ardahan, as the Turks began military 
occupation. Current History, 8 (pt. 1): 233. 

15 Austria. Count Czernin, Minister for Foreign Affairs, resigned. 
London Times, April 16, 1918. 

18 Russia— UNITED States. Statement issued by the American 
Ambassador to Russia to the effect that the landing of Japanese 
and British marines at Vladivostok was a mere police precaution 
and had no political significance. It was further denied that 
any American marines had been landed. Official Bulletin, April 
18, 1918. 

18 Russta— Germany. The Russian Soviet Government protested 
against cruelties inflicted by German troops on civilians in 
invaded territory. Texts of protest with German reply: Official 
Bulletin, April 25, 1918. 

20 JapaN— Russia. Japan ordered reinforcements sent to Vladi- 
vostok, as the Bolshevist Government had ordered all munitions 
westward. On same day diplomatic representatives of the Allied 
Powers were formally informed by the Siberian Provincial Duma 
of the formation, by the representatives of the Zemstvos and 
other public organizations, of the Government of Autonomous 
Siberia. The Bolshevist Government requested the recall of 
French, English, and American consuls at Vladivostok and the in- 
vestigation of negotiations said to have been conducted between 
their Peking Embassies and the Siberian Autonomous Govern- 
ment. Japan was also asked to explain participation of officials 
in counter-revolutionary movement. Official demand for the 
removal of American consul received May 6, from Ambassador 
Francis. The Department refused to remove Mr. Caldwell, 
not deeming that he had done anything wrong. Reported that 
Japanese Vice-Consul and president of Japanese Association at 
Irkutsk arrested May 6. Current History, 8 (pt. 1): 428. 

22 GuATEMALA. Guatemalan Assembly declared that country to be 
in the same position as the United States in the war, and on 
April 27 the Guatemalan Minister at Washington announced 
that the declaration was meant as a declaration of war against 
Germany and her allies. Current History, 8 (pt. 1): 429. 

23 Japan. Viscount Motono, Minister for Foreign Affairs, succeeded 
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by Baron Goto, Minister of the Interior. London Times, April 
25, 1918. 

23 GERMANY — Russia — FINLAND. Germany protested to the Bol- 
shevists that the landing of allied troops at Murmansk was a 
violation of the Brest-Litovsk Treaty. Germany also denied 
that German troops participated in the attack on Kem. Current 
History, 8 (pt. 1): 429. 

24 HoLtLtanp — GERMANY. Announced that Germany had sent an 
ultimatum to Holland demanding the right of transit for civilian 
supplies, sand and gravel. Holland yielded to these demands 
on April 28, with the stipulation that the sand and gravel should 
not be used for war purposes. On May 5 Foreign Minister 
Loudon announced that Germany had promised to transport 
no troops and to limit the amount of sand and gravel. Current 
History, 8 (pt. 1): 430. 

25 GERMANY — SWITZERLAND. Announced that Germany will not 
sink ships flying Swiss flag. London Times, April 27, 1918. 

26 Iraty—GerRMANY. Announced that an agreement had been 
reached for the exchange of prisoners of war. Current History, 
8 (pt. 2): 94. 

26 Transcaucasia. Proclaimed its independence, and a conservative 
government was formed, headed by M. Chkemkeli. Current 
History, 8 (pt. 1): 429. 

26 Turkey — Buuearia. Dispatch from Vienna says that Bulgaria 
has agreed to cede to Turkey the Karagatch railway station at 
Adrianople and the left bank of the river Maritza as far as 
Kuleli-Burgas as compensation for Bulgaria’s aequisition of the 
Dobrudja. London Times, April 29, 1918. 

26 Frintanp. The White Guards demanded surrender of fort, part of 
the Kronstadt defenses, on Finnish coast ceded to Russia by 
the Finnish Bolshevist Government. The Kronstadt Council 
of Workmen’s and Soldiers’ Delegates refused to comply with 
the demand and organized resistance. Viborg was taken on 
April 29, and the Finnish flag was raised over fortress of Cveaborg 
on May 13. On May 15 the White Guards entered Helsingfors 
and on May 17 seized Boris-Gleb, on the Norwegian border, 
from the Russian troops, thus gaining access to the Arctic 
Ocean. Current Hisvory, 8 (pt. 1): 429. 

27 Beitcrum— UniTep States. A new credit of $3,250,000 was 
extended to Belgium. Official Bulletin, April 27, 1918. 
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27 Greece— Unirep Srates. The United States assured Greece 
that her rights will be secured in the peace negotiations. State- 
ment issued in Athens by the American Minister to Greece. 
Text: Official Bulletin, April 27, 1918. 

28 Honpuras— GUATEMALA. Commission to settle boundary under 
the treaty of August 1, 1914, met at the Pan American Union, 
Washington. The Guatemalan Commission is composed of 
Senor Toledo Herrarte, Guatemalan Minister for Foreign Affairs; 
Marcial Prem, Manuel Echevarria, Claudio Urrutia, Gen. 
Felipe Pereira, and Senor Aguilar, secretary. The Honduran 
Mission is composed of Dr. Policarpo Bonilla, Envoy Extraordi- 
nary and Minister Plenipotentiary on special mission, Rafael 
H. Valle, Secretary, Dr. Carlos Pinel, attaché, and Medardo 
Zuniga, engineer. The firm of Root, Buckner, Clark and 
Holland are counsel for Honduras, and the Honorable Chandler 
P. Anderson, counsel for Guatemala. Official Bulletin, April 29, 
1918. 

28 Portrucau. Dr. Sidonio Paes, leader of the revolution in Decem- 
ber, elected president. New York Times, April 29, 1918. 

29 UKRAINE. At meeting of several thousand persons, a resolution 
was passed calling for overthrow of government, closing of 
Central Rada, cancellation of Constituent Assembly convoked 
for May 12, and the abandonment of land socialization. General 
Skoropauski was proclaimed hetman and was recognized by 
Germany. The German advance into the Ukraine was con- 
tinued and military rule established at Kiev. Members of the 
government and the Minister of War were removed. State- 
ment made in Reichstag May 4 by Vice Chancellor von Payer 
to effect that government was plotting assassination of German 
officials and that grain was withheld. Current History, 8 (pt. 1): 
428-9. 

30 Norway — States. Agreement signed relative to Ameri- 
can exports to Norway. Text: Official Bulletin, May 27, 1918. 

30 Unrrep States. Maximum sentences of two years’ imprisonment 
in a federal penitentiary and fines of $10,000 each were imposed 
today upon Franz Bopp, former German consul-general, and 
E. H. von Schack, former vice consul, following their conviction 
on charges of conspiring to foment revolution against British 
rule in India. New York Times, May 31, 1918. 
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30 JapaAN— UNITED Srates. Viscount Kikujiro Ishik presented his 
letters of credence as Japanese Ambassador, to the President. 
Text of remarks of Ambassador and the President: Official 
Bulletin, May 1, 1918. 

30 Russta—GeRMANY. The Department of State announced that 
it has been learned that a German commission consisting of 115 
members will shortly leave for Russia to take up the question of 
the exchange of Russian and German prisoners. It is reported 
that it is the intention of the commission to present an ultimatum 
requiring the immediate release of German prisoners in good 
health; those who are ill will remain in Russia under the care of 
neutral physicians; in return Germany will release only Russians 
who are ill or incapacitated. In event of refusal, Germany will 
take Petrograd. Official Bulletin, April 30, 1918. 


May, 1918. 

NETHERLANDS — GREAT Britain. British Government replied to 
the protest of the Dutch Government against the seizure of 
Dutch ships, asserting the full legality of the seizure. Current 
History, 8 (pt. 1): 480. 

GAvRIo PrrnziP, the assassin of the Austro-Hungarian Archduke 
Francis Ferdinand, died of disease in an Austrian fortress. 
New York Times, May 2, 1918. 

2 GerMANY. Prize law amended so that neutral vessels are con- 
sidered to have been put into operation in the interest of the 
warfare of Germany’s enemies when the state whose flag the 
vessels are entitled to fly has made a tonnage contract with a 
country, enemy to Germany, or when the principal part of the 
merchant marine of a neutral state makes voyages for countries 
at war with Germany. New York Times, May 30, 1918. 

3 Persta. Persia informed Holland that it regarded as null and 
void all treaties imposed upon Persia in recent years, and espe- 
cially the Russo-British treaty of 1907 regarding spheres of 
influence. ‘Current History, 8 (pt. 1): 430. 

3 Unirep StatEs— Norway. Commercial agreement signed pro- 
viding for the exchange of necessary commodities and for the 
restriction of Norwegian exports to the enemy. Official Bulletin, 
May 4, 1918. 

Unitep States— Canapa. Agreement to restrict coal shipment 
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from the United States to Canada. Official Bulletin, May 4, 
1918. 

GeRMANY — HoLianp. Agreement signed relative to commercial 
intercourse. May 6, 1918. London Times, May 6, 1918. 

Great Britain — Estuonta. A. J. Balfour announced in Com- 
mons that Great Britain was prepared to grant temporary 
recognition to the Esthonian National Council. Current History, 
8 (pt. 1): 429. 

GERMANY. Professor H. C. Emery, the American who was seized 
when the Germans landed in the Aland Islands, was freed from 
prison but detained in Germany. Current History, 8 (pt. 1): 429. 

Cute. Edouard Suarez Mujica named Chilean ambassador to 
the United States. New York Times, May 6, 1918. 

RouMANIA — GERMANY. Peace treaty signed, and supplemental 
legal, economic and political treaties were later completed. 
Summary of texts of political treaty, New York Times, May 
12, 1918; London Times, May 9, 13, 1918; Current History, 
8 (pt. 1): 531; Current History, 8 (pt. 2): 127. 

GERMANY — NicaraGcua. Nicaragua declared war on Germany. 
New York Times, May 8, 1918. 

LuxeMBuURG. Announcement made by the U. S. Post Office 
Department that money-orders cannot be remitted to Luxem- 
burg which is under the German postal administration. Official 
Bulletin, May 13, 1918. 

RovuMANIA. Roumanian parliament dissolved by royal decree 
and new elections ordered. Current History, 8 (pt. 1): 429. 

GreRMANY — Austria. Text of treaty of close military alliance 
for twenty-five years. New York Times, May 31, 1918. 

AustriA — Huneary. New Hungarian cabinet formed by Dr. 
Wekerle. On May 13 Vienna papers published declaration by 
the Czech members of the Austrian House of Lords in which an 
independent state was demanded. Current History, 8 (pt. 1): 4380. 

Caucasus — TurKEy. The Caucasus proposed peace negotia- 
tions with Turkey. Current History, 8 (pt. 1): 429. 

Russia — GERMANY. Germany sent ultimatum to Russia relative 
to exchange of prisoners, cessation of arming of troops, and 
disbandment of troops receutly formed for the occupation of 
Moscow and other cities. New York Times, May 11, 1918. 

GrerRMANY — Russia. Russia protested to Germany against the 
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continuation of hostilities. Text: New York Times, May 13, 
1918. 


12 Pouanp. Lausanne Gazette announced that Poland was handed 


over to Germany economically, politically, and militarily accord- 
ing to a secret treaty arranged at Brest-Litovsk between a 
Russian delegation headed by Trotsky and German representa- 
tives. At a conference between the Emperors of Austria and 
Germany, the latter agreed to a solution of the Polish question 
desired by Austria, in return for certain concessions from 
Austria. Current History, 8 (pt. 1): 429. 

Russia — GerMANY. M. Tchitcherin sent wireless message to 
Ambassador Joffe at Berlin instructing him to try to obtain 
cessation of all hostilities and declaring that captures of Russian 
territory violated terms of treaty of peace. He gave assurance 
that Black Sea Fleet would not attack port of Novorossysk 
which the Germans threatened to capture. Germans agreed 
to cessation of naval hostilities if Black Sea Fleet returned to 
Sebastopol. Current History, 8 (pt. 1): 429. 
GERMANY — LITHUANIA. Germany recognized the independence 
of Lithuania, allied with the German Empire. In the proc- 
lamation the German Emperor stated that it was assumed that 
Lithuania would participate in the war burdens of Germany. 
Current History, 8 (pt. 1): 429. 

CiscaucasiA. Proclaimed its independence. Ciscaucasia is the 
upper part of the Government of the Caucasus, lying north of 
the Caucasus Mountains and between the Caspian Sea on the 
east and the Black Sea and the Sea of Azoff on the west, and 
comprising the provinces of Stavropol, Kuban, and Terek. 
Daghestan, which also lies on the northern slope of the Caucasus, 
is included in Transcaucasia. Current History, 8 (pt. 1): 429. 
GERMANY — Russia. Swedish report told of German ultimatum 
to Russia demanding occupation of Moscow and other Russian 
cities, abolishment of armaments, and the effect of financial 
arrangements which would practically make Russia a German 
colony. Current History, 8 (pt. 1): 429. 

FINLAND — GREAT Britain. Finland replied to the communica- 
tion from Great Britain in regard to the conditions upon which 
Finnish independence would be recognized, that though such 
recognition would be of great value, Finland was unwilling to 
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submit the question of her independence to any congress. Lon- 
don Times, May 17, 1918. 

Japan —Cuina. Chino-Japanese military pact signed. Sum- 
mary: New York Times, May 23, 1918; text: Current History 8 
(pt. 2): 498, 501. 

Serpia. A new credit of $3,000,000 extended by the United 
States. Official Bulletin, May 17, 1918. 

IraLy — ENGLAND — FRANCE — Russia. New treaty signed ab- 
rogating the treaty under which Italy entered the war in 1915. 
New York Times, May 19 (21), 1918; Summary: London Times 
(Weekly ed.), May 31, 1918. 

FRANCE — SWITZERLAND. France protested to Switzerland against 
the recent commercial agreement with Germany, involving 
exchange of Swiss cattle for German coal, iron and steel, and 
threatened to withhold French shipments of coal. Review of 
Reviews, 57: 582. 

SWITZERLAND — ALLIES. Swiss Cabinet approved economic agree- 
ment recently concluded with the Entente Powers. By this 
agreement Switzerland undertakes to deliver certain specified 
quantities of timber to the Allied Governments for a period of 
eight months, in exchange for important concessions in regard 
to supply of foodstuffs. London Times, May 22, 1918. 

SWITZERLAND — GERMANY. Commercial convention signed. 
Summary: London Times, May 24, 1918. 

NETHERLANDS — UNITED States. Supplementary note delivered 
to the Department of State contending that Secretary Lansing’s 
reply to the original protest against the seizure by the United 
States of Dutch merchant ships in American ports did not fully 
answer the objections. Current History, 8 (pt. 2): 49. 

Uxrarinia — Russia. Peace conference convened at Kieff. Lon- 
don Times, May 27, 1918. 

TrANs-BarkaL — Russia. General Semenoff established an auton- 
omous government in the Trans-Baikal region. The Bolshevist 
Foreign Minister, Tchitcherin, sent a protest to China on May 
26th charging the Chinese Government with officially protecting 
General Semenoff in his activities against the Soviet Govern- 

ment. Current History, 8 (pt. 2): 52. 

Japan —Curna. Naval convention signed. Current History, 8 

(pt. 2): 53. 


= 
21 
= 
23 
23 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


23 Cuspa— Mexico. Mexico severed diplomatic relations with 
Cuba. New York Times, May 24, 1918. 

24 FranceE— UNITED States. Proclamation extending to French 
musical composers copyright protection. Official Bulletin, May 
29, 1918. 

24 CuHrna — Russia — JAPAN. China protested to Russia against 
the transfer to Japan of a section of the Chinese Eastern Railway 
near the Sungari River. New York Times, May 29, 1918. 

25 Costa Rica — GERMANY. Costa Rica declared war on Germany. 
Four of the six Central American Republics are now at war with 
Germany: Panama, Guatemala, Nicaragua, and Costa Rica. 

London Times, May 27, 1918. 

8 REPUBLIC OF THE Don. A delegation of the Republic of the Don 
presented a note to the Ukrainian Government in which, after 
stating the fact that this Republic had been constituted a federal 
state and now comprises the territory of the Cossacks of the 
Don, Kuban, and Astrakhan, as well as of the Northern Caucasus 
and the Black Sea coast, together with that of the Free People 
of the Steppes of Southeastern Russia and the Provinces of 
Stavropol and the Black Sea and part of the Province of Saratoff, 
it is requested that it be borne in mind that this new state is not 
part of Russia, but an independent Union of the above-mentioned 
peoples; that it is at war with the existing Government of Russia, 
which it refuses to acknowledge, and that it will defend its 
independence with all the means at its disposal. London Times, 
May 31, 1918. 

28 Rovumanta. Lord Robert Cecil announced in the British House 
of Commons that the Allied Governments had informed the 
Roumanian Government that they considered the Roumanian 
peace treaty null and void. London Times, May 29, 1918. 

29 SwepDEN — THE ENTENTE ALLIES. Commercial and navigation 
agreement signed. New York Times, May 31, 1918. 


June, 1918. 
2 JapAN—CuiNnA. Formal compact signed which was agreed to 
May 16-20. Current History, 8 (pt. 2): 53. 
3 Beuerum. M. Charles de Brocquevill, Foreign Minister, succeeded 
by M. Cooreman. Current History, 8 (pt. 2): 53. 
3 Panama. Death of Ramon Valdez, president of Panama. First 
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vice-president Cino Urriola became acting President. New 
York Times, June 4, 1918. 

FINLAND — GERMANY. Summary of text of treaty to establish 
a monarchy in Finland. New York Evening Post, June 3, 1918. 

GREAT Britain — UNITED States. Agreement signed renewing 
arbitration treaty for five years. Approved by the Senate 
June 24,1918. Text: Congressional Record, 56: 8878. 

SUPREME War CouNCIL OF THE ALLIED Powers. In the state- 
ment issued by the Council, a free Poland and Jugoslavia was 
approved. Text of statement: Current History, 8 (pt. 2): 126. 

Unitep States— Britain. Treaty signed relative to 
reciprocal conscription of citizens. Approved by the Senate 
June 24, 1918. Text, with correspondence, Congressional Record, 
56: 8878-8880. 

Wuite Russian Repusuiic. The Ukraine Government recognized 
the White Russian Republic. This includes Lithuania, and is 
north of Ukraine, bounded on the north and east by Russia and 
by Poland and the Baltic provinces on the west. New York 
Evening Post, June 4, 1918. 

GERMANY — AusTRIA — BuLGARIA — TurKEY. Announced that 
Bulgaria and Turkey had become parties to the Austro-German 
pact. Summary: London Times, June 10, 1918. 

GERMANY — GREAT Britain. Conference on Prisoners of War 
opened at The Hague under the presidency of Dr. Fredenburgh 
of the Netherland Government. List of delegates: London 
Times, June 10, 1918. 

UnitTep States — Russia. Senator William H. King introduced 
a resolution in the United States Senate proposing that a civilian 
commission be sent to Russia, backed by an allied military 
force, for the purpose of overcoming German propaganda and 
to aid in giving freedom to the country. Current History, 8 
(pt. 2): 52. 

Russia — GERMANY — FIntanp. Announced that Germany and 

Russia had reached an agreement concerning the boundaries of 

Finland, providing that Finland cede to Russia the fortresses of 

Ino and Raivola under guarantees that they were not to be 

fortified. Russia ceded to Finland the western part of the 

Murman Peninsula with an outlet to the Arctic Ocean. Current 

History, 8 (pt. 2): 53. 
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11 Rvussta— UNITED Srates. The Russian Ambassador at Wash- 
ington presented to the Department of State a resolution adopted 
by the Central Committee of the Cadet Party of Russia urging 
allied intervention. Current History, 8 (pt. 2): 52. 

12 Frintanp. Finnish Government proposed to the Landtag the 
establishment of a monarchy with a hereditary ruler. Current 
History, 8 (pt. 2): 53. 

13. Russta— UKRAINE. Peace treaty signed. London Times, 
June 15, 1918. 

13 REPUBLIC OF THE Don— KuBan CossacK GOVERNMENTS. 
Treaty signed. London Times, June 15, 1918. 

14 Beueium. Belgian Government presented a memorandum to the 
Department of State showing that Belgians were still being 
deported. Current History, 8 (pt. 2): 53. 

15 Preru— GERMANY. German interned ships seized in Peru. New 

York Times, June 16, 1918. 

17 Frnuanp. Announced that Finland would annex Karelia. Karelia 
is in the northwest corner of Russia and embraces the southeast 
corner of Finland, and parts of the modern government of St. 
Petersburg, Olonets and Archangel and borders on the North 
Sea. The Karelians belong to Finnish stock. Current History, 
8 (pt. 2): 53. 

15 SweEDEN — GREAT Britain. Swedish Council ratified commercial 
agreement. London Times, June 17, 18, 1918. 

27 Scanpinavia. Sixth Scandinavian Ministerial Conference since 
the beginning of the war begun at Amalienborg Palace, Copen- 
hagen. The Premiers, Foreign Ministers, and other officials 
of Denmark, Norway, and Sweden attended. Washington 
Evening Star, July 1, 1918. 

28 RouMANIA — CENTRAL Powers. Reported that the Roumanian 
Chamber of Deputies ratified the peace treaty with Central 
Powers. Washington Evening Star, July 2, 1918. 
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PUBLIC DOCUMENTS RELATING TO INTERNATIONAL 
LAW 


GREAT BRITAIN ! 


Aliens Restriction Order, 1916, with additions, omissions, and 
substitutions to March 4, 1918. Home Office. 4d. 

Belgium, Kingdom of. Ministry of Justice and Ministry of Foreign 
Affairs. Reply to the German White Book of May 10, 1915 (Die 
vélkerrechtswidrige Fihriing des belgischen Volkskriegs). 5s. 6d. 

British and Foreign State Papers. Vol. 107. 1914. (Part I.) 
Foreign Office. 10s. 7d. 

China. Text of notes exchanged between the United States and 
Japanese Governments regarding their policy in China, and declaration 
of the Chinese Government on the subject. (Cd. 8895.) 13d. 

Claims preferred against His Majesty’s Government for damages 
sustained by the Netherlands steamships Elve and Bernisse through 
the action of German submarines, Correspondence with the Nether- 
lands Government respecting the. (Cd. 8909.) 23d. 

Commissions and committees set up to deal with questions which 
will arise at the close of the war, A list of. (Cd. 8916.) 5d. 

Cyprus (Annexation) Amendment Order in Council, Nov. 27, 
1917. (St. R. & O. 1917, 1374.) 13d. 

Death by burning of J. P. Genower, able seaman, when prisoner of 
war at Brandenburg Camp, Correspondence with the German Govern- 
ment respecting the. (Cd. 8987.) 13d. 

Enemy banks (London agencies). Second report of Sir William 
Plender, dated Dec. 13, 1917, covering the operations of these banks for 
the period Oct. 1, 1916, to Sept. 30, 1917. With appendices. (Cd. 
8889.) 4d. 

Imports into Scandinavia and Holland during 1916 and 1917, 
Statistics of. (Cd. 8989.) 13d. ‘ 


Official publications of Great Britain may be purchased of Wyman & Sons, 
Fetter Lane, E. C., London, England. 
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Internment of seaplanes, etc., salved on the high seas and brought 
into Netherlands jurisdiction, Correspondence respecting the. (Cd. 
8985.) 4d. 

Merchant tonnage and the submarine. Statement issued by the 
War Cabinet at the request of the Board of Admiralty, showing, for 
the United Kingdom and for the world, for the period August, 1914, to 
December, 1917, (1) mercantile losses by enemy action and marine 
risk; (2) mercantile shipbuilding output; and (3) enemy vessels cap- 
tured and brought into service. With diagrams showing mercantile 
losses and shipbuilding output for the United Kingdom and for the 
world, for the same period. (Cd. 9009.) 14d. 

Military service conventions with Allied States Act, 1917, Order in 
Council signifying that an agreement, dated Dec. 11, 1917, has been 
made with Italy. Jan. 16,1918. (St. R. & O. 1918, 52.) 14d. 

Pre-war contracts, Report of committee appointed by the Board 
of Trade to consider the position of British manufacturers and mer- 
chants in respect of. (Cd. 8975.) 13d. 

Prize court rules, Order in Council further amending. Dec. 21, 
1917. (St. R. & O. 1917, 1349.) 13d. 

Requisitioning by His Majesty’s Government of British-owned, 
or chiefly British-owned, ships under neutral flags, Correspondence 
with the Netherlands Government. (Cd. 8986.) 14d. 

Safety of life at sea. Order in Council further postponing the 
coming into operation of the Merchant Shipping (Convention) Act 
until Jan. 1, 1919. Jan. 16,1918. (St. R. & O. 1918, 121.) 14d. 

Transit traffic across Holland of materials susceptible of employ- 
ment as military supplies, Further correspondence respecting the. 
(With map.) (Cd. 8915.) 2s. 1d. 

Transport of British prisoners of war to Germany, August-December, 
1914, Report on the. (Cd. 8984.) 73d. 

Treatment by the enemy of British prisoners of war behind the 
firing lines in France and Belgium, Report on the. With appendices. 
(Cd. 8988.) 4d. 
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UNITED STATES ” 


Alien enemies. Act to amend Sec. 4067, Revised Statutes, by 
extending its scope to include women. Approved April 16, 1918. 
lp. (Public 131.) 5e. 

Alien Property Custodian, Executive order concerning certain 
sales to be conducted by, pursuant to Trading with the Enemy Act 
and amendments thereof. April 2, 1918. (No. 2832.) State Dept. 

———. Executive order prescribing rules and regulations respect- 
ing exercise of powers and authority and performance of duties of, 
under Trading with the Enemy Act and prior executive orders, and re- 
specting deposit and investment of meneys received by or for account 
of. Feb. 26,1918. (No. 2813.) 5 pp. State Dept. 

Aliens. Report to accompany H. J. Res. 255 authorizing readmis- 
sion to United States of aliens who have been conscripted or have 
volunteered for service with military forces of United States or co- 
belligerent forces. March 2, 1918. 3 pp. (H. rp. 353.) Immigration 
and Naturalization Committee. 

American-Canadian Fisheries Conference, hearings at Washington, 
D. C., Jan. 21-25, Boston, Mass., Jan. 31 and Feb. 1, Gloucester, 
Mass., Feb. 2, St. John, N. B., Feb. 5-6, 1918. 399 pp. Mercham 
Marine and Fisheries Committee. 

Chinese. Hearings relative to Chinese immigration into Hawaii. 
1918. 49 pp. Immigration and Naturalization Committee. 

Citizenship. Report to accompany H. R. 10660 to amend Act in 
reference to expatriation of citizens and their protection abroad, con- 
cerning citizenship by birth. March 26, 1918. 2 pp. (H. rp. 414.) 
Immigration and Naturalization Committee. 

Conscription. Decision of District Court, Eastern District of New 
York, relating to effect of international law upon liability to draft of 
declarant alien. 1918. 3 pp. (War Statutes Bulletin 60.) Justice 
Dept. 

Opinion of District Court, Eastern District of Michigan, 
southern division, relating to discharge from military service of non- 
declarant Austrian alien who failed to claim exemption and is held in 


* When prices are given, the document in question may be obtained for the 
amount noted from the Superintendent of Documents, Government Printing Office, 
Washington, D. C. 
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military service after declaration of war with Austria. 17 pp. 1918. 
(War Statutes Bulletin 67.) Justice Dept. 

Conscription. Report to accompany H. R. 9932 to exempt from 
conscription citizens or subjects of neutral countries who have 
declared their intention to become citizens of United States. Feb. 26, 
1918. 5 pp. (H. rp. 342.) Military Affairs Committee. 

Report to accompany §. J. Res. 136 concerning registra- 
tion of aliens for military service. March 8,1918. 1 p. (S. rp. 306.) 
Military Affairs Committee. 

German trade and the war, commercial and industrial conditions 
in war time and future outlook. By Chauncey Depew Snow and J. J. 
Kral. 1918. 236 pp. (Miscellaneous series 65.) Paper, 25c. Foreign 
and Domestic Commerce Bureau. 

German treatment of conquered territory. Part 2 of German war 
practices; edited by Dana C. Munro, George C. Sellery, and August 
C. Krey. March, 1918. 64 pp. (Red, White and Blue Series 8.) 
Public Information Committee. 

German war code contrasted with war manuals of United States, 
Great Britain, and France; by George Winfield Scott and James 
Wilford Garner. Feb. 1918. 16 pp. (War Information Series 11.) 
Public Information Committee. 

German war practices. Pt. 1. Treatment of civilians; edited by 
Dana C. Munro, George C. Sellery, and August C. Krey. Jan. 1918. 
91+ 3 pp. (Red, White and Blue Series 6.) Public Information 
Committee. 

Indemnity for damages caused by American forces abroad, Act to 
give. Approved April 18, 1918. (Public 133.) 5c. 

Latin American Return Visit Committee, Report of, appointed by 
Secretary of Treasury in compliance with resolution of First Pan 
American Financial Conference. 1918. 98 pp. Treasury Dept. 

Naturalization and deportation of aliens, Hearing on bills for. 
1918. 22 pp. Immigration Committee. 

Naturalization laws, Amendments to. Hearings. 1918. 85 pp. 
Immigration and Naturalization Committee. 

Report to accompany H. R. 11518 to amend naturaliza- 
tion laws and repeal certain sections of Revised Statutes and other 
laws relating to naturalization. April 20, 1918. 14 pp. (H. rp. 502.) 
Immigration and Naturalization Committee. 

, Report to accompany H. R. 3132 to amend. April 12, 
1918. 18 pp. (S. rp. 388.) Immigration Committee. 
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Naturalization. Report to accompany H. R. 10589 to make valid 
certain certificates of naturalization. March 15, 1918. 2 pp. (H. rp. 
382.) Immigration and Naturalization Committee. 

Netherlands. Executive order authorizing Secretary of Navy to 
take over all tackle, apparel, furniture and equipment and stores, 
including bunker fuel, aboard each of vessels of Netherlands registry 
now lying within territorial jurisdiction of United States and authorizing 
such possession as has been taken subsequent to signing of this order. 
March 28, 1918. 1p. (No. 2825 A.) State Dept. 

Possession and utilization of Netherlands vessels, proc- 
lamation. March 20,1918. 1p. (No. 1436.) State Dept. 

North German Lloyd Dock Company, and Hamburg-American 
Terminal and Navigation Company, Statement of A. Mitchell Palmer, 
Alien Property Custodian, at hearing before subcommittee on amend- 
ment to urgent deficiency appropriation bill to authorize President to 
take title and possession of docks, terminal equipment, and trans- 
portation facilities of, at New York City. 1918. 21 pp. Appropria- 
tions Committee. 

Opium traffic. Report to accompany 8. 4166 to add penalty of 
imprisonment as punishment for importation of opium into China by 
Americans. March 23, 1918. 1 p. (8S. rp. 327.) Foreign Relations 
Committee. 

Radiotelegraphy. Protocol between United States and Italy 
relative to; signed at Washington, March 27, 1918. 5 pp. (Treaty 
Series 631 A.) State Dept. 

Trading with the enemy. Enemy trading list No. 2, March 15, 
1918. 152 pp. Paper, 10c. 

United States Court for China. Report to accompany H. R. 
10243 to supplement existing legislation relative to, and to increase 
serviceability thereof. March 4, 1918. 3 pp. (H. rp. 355.) Foreign 
Affairs Committee. 


GeorGE A. 


{ 


JUDICIAL DECISIONS INVOLVING QUESTIONS OF 
INTERNATIONAL LAW 


STATE OF ARKANSAS VU. STATE OF TENNESSEE 
Supreme Court of the United States 
March 4, 1918 
[246 U.S. 158] 

This is an original suit in equity brought by the State of Arkansas 
against the State of Tennessee for the purpose of determining the 
location of the boundary line between those States along that portion 
of the bed of the Mississippi River that was left dry as the result of an 
avulsion which occurred March 7, 1876, when a new channel was formed 
known as the “Centennial Cut-off.” 

The cause, having been put at issue by the filing of answer and 
replication, was brought on to hearing upon stipulated facts, pursuant 
to an intimation made by this court in Cissna v. Tennessee, 242 U. 8. 
195, 198. 

The facts are as follows: By the Treaty of 1763 between England, 
France, and Spain, Art. VII (3 Jenkinson’s Treaties, 177, 182), the 
boundary line between the British and French possessions at this place 
was established as “a line drawn along the middle of the River Mis- 
sissippi,” with consequent recognition of the dominion of France over 
the territory now comprising the State of Arkansas, and the dominion 
of Great Britain over that now comprising the State of Tennessee. 
By the Treaty of Peace concluded between the United States and Great 
Britain, September 3, 1783, 8 Stat. 80, the territory comprising Ten- 
nessee passed to the United States, its westerly boundary being de- 
scribed (Art. II) as ‘‘a line to be drawn along the middle of the said 
River Mississippi.”’ It formed a part of the State of North Carolina. 
In the year 1790 North Carolina ceded it to the United States (Act 
of April 2, 1790, c. 6, 1 Stat. 106). Ina report made in the following 
year by Thomas Jefferson, then Secretary of State, and submitted to 
Congress by President Washington, the bounds of the ceded territory 
were described, the western boundary being ‘the middle of the river 
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Mississippi”’ (1 American State Papers, Public Lands, p.17). And by 
Act of June 1, 1796, c. 47, 1 Stat. 491, the whole of the territory thus 
ceded was made a State. By the Louisiana Purchase, under the treaty 
of April 30, 1803, 8 Stat. 200, the territory comprising Arkansas was 
acquired by the United States from France. It was admitted into the 
Union as a State by Act of June 15, 1836, c. 100, 5 Stat. 50, its easterly 
boundary being described as ‘‘middle of the main channel of the said 
river.” 

According to the stipulated facts, the earliest evidence concerning 
the location of the river at the place in question relates to the year 1823, 
and is set forth upon a map made recently by Major Humphreys, 
purporting to show the conditions as they existed at that time. The 
river flowed southward past Dean’s Island on the Arkansas side, made 
a bend to the westward at or about the southernmost part of this island, 
and then swept northerly and westerly around Island No. 37 (Tennes- 
see), a lesser channel known as McKenzie Chute passing between 
that island and the main Tennessee shore; the main and lesser channels 
met at the southwestern extremity of Island No. 37, and the river flowed 
thence southwesterly past Point Able, Tennessee, opposite which it 
turned again easterly and then northerly, forming what is known as 
the Devil’s Elbow, and flowed thence easterly or northeasterly around 
Brandywine Point or Island (Arkansas), until it came within a distance 
of about two miles from the place where it started its northerly turn 
opposite Dean’s Island; and at this point it turned again to the south- 
ward. It is agreed that in 1823 the river ran substantially as indicated 
upon the Humphreys map, and that between that year and the year 
1876 the width of the channel, by erosion and caving in of the Tennessee 
bank south, southwest, and west of Dean’s Island, along the mainland 
and Island No. 37, had increased from its former width of about a mile 
or less to a width of 1} or 14 miles, with consequent narrowing of the 
neck of land opposite Dean’s Island. It is a matter in controversy 
between the parties whether during the same period there were accre- 
tions to Dean’s Island and Plum Island, in the State of Arkansas, and 
to Island No. 37 and the shore below Point Able, on the Tennessee 
side. A steamboat reconnaissance of the river was made by Colonel 
Suter under the direction of the War Department in 1874, and a map 
of the place in question was prepared under his direction and is in evi- 
dence. There being no proof of material changes in the river between 
1874 and 1876, this map, while not shown to be entirely accurate, is 


| 


650 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


agreed to represent the general situation as it existed in the latter 
year. 

On March 7, 1876, the river suddenly and with great violence, 
within about thirty hours, made for itself a new channel directly across 
the neck opposite the apex of Dean’s Island, so that the old channel 
around the bend of the elbow (a distance of fifteen to twenty miles) 
was abandoned by the current, and although it remained for a few 
years covered with dead water it was no longer navigable except in 
times of high water for small boats, and this continued only for a short 
time, since the old bed immediately began to fill with sand, sediment, 
and alluvial deposits. In the course of time it became dry land suitable 
for cultivation, and to a considerable extent covered with timber. 
The new channel is called, from the year in which it originated, the 
“Centennial Cut-off,’ and the land that it separated from the Ten- 
nessee mainland goes by the name of “‘Centennial Island.” 

The cut-off and the territory affected by it are the same that are 
mentioned and dealt with in the cases of Stockley v. Cissna, 119 Fed. 
Rep. 812; State ». Muncie Pulp Co., 119 Tennessee, 47, and Stockley 
v. Cissna, 119 Tennessee, 135. The State of Tennessee, in her answer, 
pleads and relies upon the first and second of these cases as judicial 
determinations and evidence of the boundary line between the States 
at the place in question. Their materiality and effect are matters to 
be determined. 

Prior to 1876, notably around Island 37 and “ Devil’s Elbow,” the 
bank on one side of the river was high and subject to erosion, the 
effect of the water against it; while on the opposite side of the bank was 
a flat or sloping shore, so that the width of the river was materially 
affected by the rise and fall of the water, being considerably wider at 
normal than at low-water stage. 

The following questions are submitted for the determination of 
this court: 

(1) Arkansas contends that the true boundary line between the 
States (aside from the question of the avulsion of 1876) is the middle 
of the river at low water, that is, the middle of the channel of naviga- 
tion; whereas Tennessee contends that the true boundary is a line 
equidistant from the well-defined banks at a normal stage of the river. 

(2) Arkansas contends that by the avulsion of 1876 the boundary 
line between the States was unaffected, and remained in the middle of 
the river bed which was by the avulsion abandoned, whether the first 
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or the second definition of the middle of the river be adopted; whereas 
Tennessee contends that the line was affected by the avulsion to the 
extent indicated by the opinion of the Supreme Court of that State in 
State v. Muncie Pulp Co., 119 Tennessee, 47; that is, that the effect 
of the avulsion was to press back the line between the two States to 
the middle of the old channel as it ran previous to the erosions upon 
the Tennessee banks that occurred between 1823 and 1876. 

(3) Tennessee contends that, irrespective of the question of accre- 
tions and erosions, it is impossible now to locate accurately the line of 
the river as it ran in 1876 just prior to the avulsion, and that there- 
fore the line of 1823 must prevail as the boundary line between the 
States, where it has been or can be located accurately and definitely; 
whereas Arkansas insists that there is no real difficulty in locating the 
middle of the river of 1876. 

Upon the determination of these points, the court is to appoint a 
commission to run, locate, and designate the line. . . 


[ Arguments of counsel omitted. ] 


Mr. Justice Pirney, after stating the case as above, delivered the 
opinion of the court. 

Concerning the proper location of an interstate boundary line with 
reference to the shores and channel of a navigable river separating one 
State of the Union from another, much has been written. The subject 
was brought under a consideration of this court in Iowa ». Illinois, 
147 U. 8. 1. In that case, Illinois contended that the boundary fol- 
lowed the middle of the channel of commerce, that is, the channel 
commonly used by steamboats and other craft navigating the river; 
while on the part of Iowa it was insisted that the line ran in the middle 
of the main body of the river, taking the middle line between its banks 
and shores, irrespective of where the channel of commerce might be, 
and that the measurements must be taken at ordinary stage of water. 
The contention of each State was supported by a decision of its court 
of last resort: Dunlieth & Dubuque Bridge Co. v. County of Dubuque, 
55 Iowa, 558, 565; Buttenuth v. St. Louis Bridge Co., 123 Illinois, 
535, 548. This court recognized these cases as presenting in the clear- 
est terms the different views as to the line of jurisdiction between 
neighboring States separated by a navigable stream, and thereupon 
proceeded to analyze their reasoning and doctrine. From a review of 
the authorities upon international law, it was declared that when a 
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navigable river constituted the boundary between two independent 
States the interest of each State in the navigation, and the preserva- 
tion by each of its equal right in such navigation, required that the 
middle of the channel should mark the boundary up to which each 
State on its side should exercise jurisdiction; that hence, in interna- 
tional law, and by the usage of European nations, the term “middle of 
the stream,” as applied to a navigable river, meant the middle of the 
channel of such stream, and that in this sense the terms were used in 
the treaty between Great Britain, France, and Spain, concluded at 
Paris in 1763, so that by the language ‘‘a line drawn along the middle 
of the River Mississippi,’”’ as there used, the middle of the channel was 
indicated; that the thalweg, or middle of the navigable channel, is to 
be taken as the true boundary line between independent States for 
reasons growing out of the right of navigation, in the absence of a 
special convention between the States or long use equivalent thereto; 
and that although the reason and necessity of the rule may not be as 
cogent in this country, where neighboring States are under the same 
general government, yet the same rule must be held to obtain unless 
changed by statute or usage of so great a length of time as to have 
acquired the force of law; and that the Illinois Enabling Act of April 18, 
1818, § 2, c. 67, 3 Stat. 428, which made “the middle of the Mississippi 
river”? the western boundary of the State, the Missouri Enabling Act 
of March 6, 1820, § 2, c. 22, 3 Stat. 545, which adopted “the middle 
of the main channel of the Mississippi river’ as the eastern boundary of 
that State, and the Wisconsin Enabling Act of August 6, 1846, c. 
89, 9 Stat. 56, which referred to “‘the center of the main channel of that 
river,” employed these varying phrases as signifying the same thing. 
Hence we reached the conclusion (p. 13) that as between the different 
views as to the line of jurisdiction between neighboring States, sepa- 
rated by a navigable stream, the controlling consideration ‘is that 
which preserves to each State equality in the right of navigation in the 
river.”’ It was accordingly adjudged and declared that the boundary 
line between the contesting States was “the middle of the main 
navigable channel of the Mississippi River’; and a final decree to that 
effect was afterwards made, 202 U. S. 59. 

The rule thus adopted, known as the rule of the thalweg, has been 
treated as set at rest by that decision. Louisiana v. Mississippi, 202 
U. S. 1, 49; Washington v. Oregon, 211 U. S. 127, 134, 214 U.S. 
205, 215. 
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The argument submitted in behalf of the defendant State in the 
case at bar, including a reference to the notable recent decision of its 
Supreme Court in State ». Muncie Pulp Co. (1907), 119 Tennessee, 47, 
has failed to convince us that this rule ought now, after the lapse of 
twenty-five years, to be departed from. 

It is said that Arkansas has interpreted the line to be at a point 
equidistant from the well-defined and permanent banks of the river, 
that Tennessee has likewise recognized this boundary, and that by long 
acquiescence on the part of both States in this construction, and the 
exercise of jurisdiction by both in accordance therewith, the question 
should be treated as settled. The reference is to certain judicial decisions, 
and two acts of legislation. In Cessill ». State (1883), 40 Arkansas, 501, 
which was a prosecution for unlicensed sale of liquors upon a boat 
anchored off the Arkansas shore, it was held that the boundary line, 
as established by the original treaties and since observed in federal 
legislation, state constitutions, and judicial decisions was the ‘“‘line 
along the river bed equidistant from the permanent and defined banks 
of the ascertained channel on either side.’”?’ This was followed in subse- 
quent decisions by the same court. Wolfe v. State (1912), 104 Arkansas, 
140, 143; Kinnanne v. State (1913), 106 Arkansas, 286, 290. The first 
pertinent decision by the Supreme Court of Tennessee is State v. Muncie 
Pulp Co. (1907), 119 Tennessee, 47, in which a similar conclusion was 
reached, partly upon the ground that it had been adopted by the 
courts of Arkansas. The legislative action referred to consists of two 
acts of the General Assembly of the State of Tennessee (Acts 1903, 
p. 1215, ec. 420; Acts 1907, p. 1723, c. 516), each of which authorized 
the appointment of a commission to confer and act with a like com- 
mission representing the State of Arkansas to locate the line between 
the States in the old and abandoned channel at the place that we now 
have under consideration; and the Act of 1907 further provided that 
if Arkansas should fail to appoint a commission, the Attorney General 
of Tennessee should be authorized to institute a suit against that State 
in this court to establish and locate the boundary line. These acts, 
far from treating the boundary as a line settled and acquiesced in, 
treat it as a matter requiring to be definitely settled, with the codépera- 
tion of representatives of the sister State if practicable, otherwise by 
appropriate litigation. 

The Arkansas decisions had for their object the establishment of 
a proper rule for the administration of the criminal laws of the State, 
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and were entirely independent of any action taken or proposed by the 
authorities of the State of Tennessee. They had no particular refer- 
ence to that part of the river bed that was abandoned as the result of 
the avulsion of 1876; on the contrary, they dealt with parts of the 
river where the water still flowed in its ancient channel. The decision 
of the Supreme Court of Tennessee in State ». Muncie Pulp Co., 119 
Tennessee, 47, sustained the claim of the State to a part of the aban- 
doned river bed which, by the rule of the thalweg, would be without 
that State. The combined effect of these decisions and of the legis- 
lation referred to, all of which were subsequent to the year 1876, falls 
far short of that long acquiescence in the practical location of a common 
boundary, and possession in accordance therewith, which in some of 
the cases has been treated as an aid in setting the question at rest. 
Rhode Island v. Massachusetts, 4 How. 591, 638, 639; Indiana ». 
Kentucky, 136 U. S. 479, 510, 514, 518; Virginia v. Tennessee, 148 
U. 8. 503, 522; Louisiana rv. Mississippi, 202 U. 8. 1, 53; Maryland 
v. West Virginia, 217 U.S. 1, 41. 

Therefore we find it unnecessary to decide whether the supposed 
agreement between the States respecting the boundary would be valid 
without the consent of Congress, in view of the third clause of §10 of 
Art. 1 of the Constitution of the United States. 

The next and perhaps the most important question is as to the effect 
of the sudden and violent change in the channel of the river that oe- 
curred in the year 1876, and which both parties properly treat as a true 
and typical avulsion. It is settled beyond the possibility of dispute that 
where running streams are the boundaries between States, the same 
rule applies as between private proprietors, namely, that when the 
bed and channel are changed by the natural and gradual processes 
known as erosion and accretion, the boundary follows the varying 
course of the stream, while if the stream from any cause, natural or 
artificial, suddenly leaves its old bed and forms a new one, by the process 
known as an avulsion, the resulting change of channel works no change 
of boundary, which remains in the middle of the old channel, although 
no water may be flowing in it, and irrespective of subsequent changes 
in the new channel. New Orleans v. United States, 10 Pet. 662, 717; 
Jefferis v. East Omaha Land Co., 134 U. S. 178, 189; Nebraska ». 
Iowa, 143 U. S. 359, 361, 367, 370; Missouri v. Nebraska, 196 U. S. 
23, 34-36. 

There is controversy with respect to the application to the foregoing 
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rule to the particular circumstances of this case. It is insisted in behalf 
of the State of Tennessee that since the rule of the thalweg derives 
its origin from the equal rights of the respective States in the naviga- 
tion of the river, the reason for the rule and therefore the rule itself 
ceases when navigation has been rendered impossible by the abandon- 
ment of a portion of the river bed as the result of an avulsion. In 
support of this contention we are referred to some expressions of Vattel, 
Almeda, Moore, and other writers; but we deem them inconclusive, 
and are of the opinion, on the contrary, that the contention runs counter 
to the settled rule and is inconsistent with the declarations of this 
court, in Nebraska v. Iowa, 143 U. S. 359, 367, that “ avulsion would 
establish a fixed boundary, to wit: the center of the abandoned channel,” 
or, as it is expressed on page 370, ‘the boundary was not changed, and 
it remained as it was prior to the avulsion, the center line of the old 
channel,’”’ and in Missouri v. Nebraska, 196 U. S. 23, 36, that the 
boundary line “must be taken to be the middle of the channel of the 
river as it was prior to such avulsion.” 

It is contended, further, that since the avulsion of 1876 caused the 
old river bed to dry up, what is called “the doctrine of the submergence 
and reappearance of land” must be applied, so as to establish the 
ancient boundary as it existed at the time of the earliest record, in this 
case the year 1823, with the effect of eliminating any shifting of the 
river bed that resulted from the erosions and accretions of the half 
century preceding the avulsion. 

This contention is rested chiefly upon a quotation from Sir Matthew 
Hale, De Jure Maris, c. 4: “If a subject hath land adjoining the sea, 
and the violence of the sea swallow it up, but so that yet there be reason- 
able marks to continue the notice of it; or though the marks be defaced; 
yet if by situation and extent of quantity, and bounding upon the 
firm land, the same can be known, though the sea leave this land 
again, or it be by art or industry regained, the subject doth not lose 
his propriety; and accordingly it was held by Cooke and Foster, M. 
7 Jac. C. B., though the inundation continue forty years.” (1 Har- 
graves’ Law Tracts, 15; Note to Ex parte Jennings, 6 Cow. 542.) To 
the same effect, 2 Roll. Abr. 168, 1. 48; 7 Comyns’ Dig., tit. Prerogative, 
D. 61, 62; 5 Bacon’s Abr. tit. Prerogative, B. 1. A reference to the 
context shows that the portion quoted is a statement of one of several 
exceptions to the general rule that any increase of land per relictionem, 
or sudden recession of the sea, belonged of common right to the King 
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as a part of his prerogative. It amounts to no more than saying that 
where the reliction did but restore that which before had been private 
property and had been lost through the violence of the sea, the private 
right should be restored if the land is capable of identification. Such 
a case was Mulry v. Norton, 100 N. Y. 424, the true scope of which 
decision was pointed out in Jn re City of Buffalo, 206 N. Y. 319, 326, 
327. But this doctrine has no proper bearing upon the rule we have 
stated with reference to boundary streams. Certainly it can not be 
regarded as having the effect of carving out an exception to the rule 
that where the course of the stream changes through the operation of 
the natural and gradual processes of erosion and accretion, the boundary 
follows the stream; while if the stream leaves its former bed and es- 
tablishes a new one as the result of an avulsion, the boundary remains 
in the middle of the former channel. An avulsion has this effect, whether 
it results in the drying up of the old channel or not. So long as that 
channel remains a running stream, the boundary marked by it is still 
subject to be changed by erosion and accretion; but when the water 
becomes stagnant, the effect of these processes is at an end; the boundary 
then becomes fixed in the middle of the channel as we have defined it, 
and the gradual filling up of the bed that ensues is not to be treated as 
an accretion to the shores but as an ultimate effect of the avulsion. 
The emergence of the land, however, may or may not follow, and it 
ought not in reason to have any controlling effect upon the location of 
the boundary line in the old channel. To give to it such an effect is 
we think, to misapply the rule quoted from Sir Matthew Hale. 

How the land that emerges on either side of an interstate boundary 
stream shall be disposed of as between public and private ownership 
is a matter to be determined according to the law of each State, under 
the familiar doctrine that it is for the States to establish for themselves 
such rules of property as they deem expedient with respect to the 
navigable waters within their borders and the riparian lands adjacent 
tothem. Pollard’s Lessee v. Hagan, 3 How. 212, 230; Barney v. Keokuk, 
94 U. S. 324, 338; Hardin v. Jordan, 140 U. 8. 371, 382; Shively ». 
Bowlby, 152 U. S. 1, 40, 58; St. Anthony Falls Water Power Co. ». 
Water Commissioners, 168 U. S. 349, 358; Scott v. Lattig, 227 U. S. 
229, 242. Thus, Arkansas may limit riparian ownership by the or- 
dinary high-water mark (Railway v. Ramsey, 53 Arkansas, 314, 323; 
Wallace ». Driver, 61 Arkansas, 429, 435, 436), and Tennessee, while 
extending riparian ownership upon navigable streams to ordinary low- 
water mark, and reserving as public the lands constituting the bed below 
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that mark (Elder v. Burrus, 25 Tennessee [6 Humph. ], 358, 368; Martin 
v. Nance, 40 Tennessee [3 Head], 649, 650; Goodwin v. Thompson, 
83 Tennessee [15 Lea ], 209), may, in the case of an avulsion followed by 
a drying up of the old channel of the river, recognize the right of former 
riparian owners to be restored to that which they have lost through 
gradual erosions in times preceding the avulsion, as she has done in 
State v». Muncie Pulp Co., 119 Tennessee, 47. But these dispositions 
are in each case limited by the interstate boundary, and can not be 
permitted to press back the boundary line from where otherwise it 
should be located. 

It is hardly necessary to say that State ». Muncie Pulp Co., supra, 
and Stockley v. Cissna, 119 Fed. Rep. 812, relied upon in defendant’s 
answer as judicial determinations of the boundary line, can have no 
such effect against the State of Arkansas, which was a stranger to the 
record in both cases. 

Upon the whole case we conclude that the questions submitted for 
our determination are to be answered as follows: 

(1) The true boundary line between the States, aside from the 
question of the avulsion of 1876, is the middle of the main channel of 
navigation as it existed at the Treaty of Peace concluded between the 
United States and Great Britain in 1783, subject to such changes as 
have occurred since that time through natural and gradual processes. 

(2) By the avulsion of 1876 the boundary line between the States 
was unaffected, and remained in the middle of the former main channel 
of navigation, as above defined. 

(3) The boundary line should now be located according to the 
middle of that channel as it was at the time the current ceased to flow 
therein as a result of the avulsion of 1876. 

(4) A commission consisting of three competent persons, to be 
named by the court upon the suggestion of counsel, will be appointed 
to run, locate, and designate the boundary line between the States at 
the place in question in accordance with the above principles. 

(5) The nature and extent of the erosions and accretions that 
occurred in the old channel prior to its abandonment by the current 
as a result of the avulsion of 1876, and the question whether it is prac- 
ticable now to locate accurately the line of the river as it then ran, 
will be referred to said commission, subject to a review of its decision 
by this court if need be. 

The parties may submit the form of an interlocutory decree to 
carry into effect the above conclusions. 
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COMMONWEALTH OF VIRGINIA UV. STATE OF WEST VIRGINIA ET AL. 


Supreme Court of the United States 
April 22, 1918 
[246 U.S. 565.] 


Mr. Chief Justice WuiTe delivered the opinion of the court. 

A rule allowed at the instance of Virginia against West Virginia 
to show cause why in default of payment of the judgment of this court 
in favor of the former State against the latter, an order should not 
be entered directing the levy of a tax by the legislature of West Vir- 
ginia to pay such judgment, and a motion by West Virginia to dismiss 
the rule is the matter before us. 

In the suit in which the judgment was rendered Virginia, invoking 
the original jurisdiction of this court, sought the enforcement of a 
contract by which it was averred West Virginia was bound. The 
judgment which resulted! was for $12,393,929.50 with interest and it 
was based upon three propositions specifically found to be established: 
First, that when territory was carved out of the dominion of the State 
of Virginia for the purpose of constituting the area of the State of 
West Virginia, the new State, coincident with its existence, became 
bound for and assumed to pay its just proportion of the previous public 
debt of Virginia. Second, that this obligation of West Virginia was the 
subject of a contract between the two States made with the consent of 
Congress and was incorporated into the Constitution by which West 
Virginia was admitted by Congress into the Union and therefore be- 
came a condition of such admission and a part of the very governmental 
fiber of that State. Third, that the sum of the judgment rendered 
constituted the equitable proportion of this debt due by West Virginia 
in accordance with the obligations of the contract. 

The suit was commenced in 1906 and the judgment rendered in 
1915. The various opinions expressed during the progress of the cause 
will be found in the reported cases cited in the margin,” in the opinion 


1 See decision of March 6, 1911, holding West Virginia liable, this JourNa., 
Vol. 5 (1911), p. 523, and decision of June 14, 1915, ascertaining the amount due, 
238 U.S., p. 202. 

2 206 U. S. 290; 209 U.S. 514; 220 U.S.1; 222 U. S. 17; 231 U. S. 89; 
234 U. 8S. 117; 238 U. S. 202; 241 U.S. 531. [The last opinion is quoted in this 
JournaL, Vol. 10 (1916), p. 584. — Ed.] 
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in one of which (234 U. S. 117) a chronological statement of the inci- 
dents of the controversy was made. 

The opinions referred to will make it clear that both States were 
afforded the amplest opportunity to be heard and that all the propo- 
sitions of law and fact urged were given the most solicitous considera- 
tion. Indeed it is also true that in the course of the controversy, as 
demonstrated by the opinions cited, controlled by great consideration 
for the character of the parties, no technical rules were permitted to 
frustrate the right of both of the States to urge the very merits of every 
subject deemed by them to be material. 

And controlled by a like purpose before coming to discharge our 
duty in the matter now before us we have searched the record in vain 
for any indication that the assumed existence of any error committed 
has operated to prevent the discharge by West Virginia of the obliga- 
tions resulting from the judgment and hence has led to the proceeding 
to enforce the judgment which is now before us. In saying this, how- 
ever, we are not unmindful that the record contains a suggestion of 
an alleged claim of West Virginia against the United States, which was 
not remotely referred to while the suit between the two States was 
undetermined, the claim referred to being based on an assumed viola- 
tion of trust by the United States in the administration of what was 
left of the great domain of the Northwest Territory, — a domain as 
to which, before the adoption of the Constitution of the United States, 
Virginia at the request of Congress transferred to the government of 
the Confederation all her right, title and interest in order to allay 
discord between the States, as New York had previously done and as 
Massachusetts, Connecticut, South Carolina, North Carolina and 
Georgia subsequently did.! It is obvious that the subject was referred 
to in connection with the duty of West Virginia to comply with the 
requirements of the judgment upon the hypothesis that if the United 
States owed the claim and if in a suit against the United States recovery 
could be had, and if West Virginia received its share, it might be used, 
if sufficient, for discharging the judgment and thus save West Virginia 
from resorting to other means for so doing. 

That judicial power essentially involves the right to enforce the 
results of its exertion is elementary. Wayman v. Southard, 10 Wheaton 
1, 23; Bank of the United States ». Halstead, 10 Wheaton 57; Gordon 
v. United States, 117 U. S. 697, 702. And that this applies to the exer- 


1 Gannett, Boundaries of the United States, pp. 24-29. 
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tion of such power in controversies between States as the result of the 
exercise of original jurisdiction conferred upon this court by the Con- 
stitution is therefore certain. The many cases in which such con- 
troversies between States have been decided in the exercise of original 
jurisdiction make this truth manifest.!_ Nor is there room for contending 
to the contrary because in all the cases cited the States against which 
judgments were rendered conformably to their duty under the Con- 
stitution voluntarily respected and gave effect to the same. This 
must be unless it can be said that because a doctrine has been uni- 
versally recognized as being beyond dispute and has hence hitherto in 
every case from the foundation of the government been accepted and 
applied, it has by that fact alone now become a fit subject for dispute. 

It is true that in one of the cited cases (South Dakota v. North 
Carolina, 192 U. S. 286) it was remarked that doubt had been ex- 
pressed in some instances by individual judges as to whether the 
original jurisdiction conferred on the court by the Constitution em- 
braced the right of one State to recover a judgment in a mere action 
for debt against another. In that case, however, it is apparent that 
the court did not solve such suggested doubt, as that question was 
not involved in the case then before it and that subject was hence 
left open to be passed on in the future when the occasion required. 
But the question thus left open has no bearing upon and does not 
require to be considered in the case before us, first, because the power 


1 New York v. Connecticut, 4 Dallas 1, 3, 6; New Jersey v. New York, 3 
Peters 461; 5 Peters 284; 6 Peters 323; Rhode Island v. Massachusetts, 7 Peters 
651; 11 Peters 226; 12 Peters 657; 13 Peters 23; 14 Peters 210; 15 Peters 233; 
4 Howard 591; Massachusetts v. Rhode Island, 12 Peters 755; Missouri v. Iowa, 
7 Howard 659; 10 Howard 1; Florida v. Georgia, 11 Howard 293; 17 Howard 478; 
Alabama v. Georgia, 23 Howard 505; Virginia v. West Virginia, 11 Wallace 39; 
Missouri v. Kentucky, 11 Wallace 395; South Carolina v. Georgia, 93 U. S. 4; 
Indiana v. Kentucky, 136 U. 8. 479; 159 U. 8S. 275; 163 U.S. 520; 167 U. 8. 270; 
Nebraska v. Iowa, 143 U.S. 359; 145 U.S.519; Iowa. Illinois, 147 U.S. 1; 151 U.S. 
238; 202 U.S. 59; Virginia v. Tennessee, 148 U. 8S. 503; 158 U. S. 267; Missouri 
v. Iowa, 160 U. S. 688; 165 U. S. 118; Tennessee v. Virginia, 177 U. S. 501; 190 
U. 8. 64; Missouri v. Illinois, 180 U. S. 208; 200 U. S. 496; 202 U.S. 598; Kansas 
v. Colorado, 185 U. 8. 125; 206 U. S. 46; South Dakota v. North Carolina, 192 
U. S. 286; Missouri v. Nebraska, 196 U. S. 23; 197 U. S. 577; Louisiana v. Mis- 
sissippi, 202 U. S. 1; Washington v. Oregon, 211 U. 8. 127; 214 U. S. 205; Mis- 
souri v. Kansas, 213 U. S. 78; Maryland v. West Virginia, 217 U. 8. 1; 217 U.S. 
577; 225 U. S. 1; North Carolina v. Tennessee, 235 U. S. 1; 240 U. S. 652; 
Arkansas v. Tennessee, 246 U. 8S. 158. 
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to render the judgment as between the two States whose enforcement 
is now under consideration is as to them foreclosed by the fact of its 
rendition. And second, because while the controversy between the 
States culminated in a decree for money and that subject was within 
the issues, nevertheless the generating cause of the controversy was 
the carving out of the dominion of one of the States the area compos- 
ing the other and the resulting and expressly assumed obligation of the 
newly created State to pay the just proportion of the preéxisting debt, 
an obligation which as we have seen rested in contract between the 
two States, consented to by Congress and expressed in substance as a 
condition in the Constitution by which the new State was admitted 
into the Union. In making this latter statement we do not overlook 
the truism that the Union under the Constitution is essentially one of 
States equal in local governmental power which therefore excludes the 
conception of an inequality of such power resulting from a condition 
of admission into the Union. Ward v. Race Horse, 163 U. 8. 504. But 
this principle has no application to the question of power to enforce 
against a State when admitted into the Union a contract entered into 
by it with another State with the consent of Congress, since such 
question but concerns the equal operation upon all the States of a 
limitation upon them all imposed by the Constitution and the equal 
application of the authority conferred upon Congress to vivify and 
give effect by its consent to contracts entered into between States. 

Both parties admit that West Virginia is the owner of no property 
not used for governmental purposes and that therefore from the mere 
issue of an execution the judgment is not susceptible of being enforced 
if under such execution property actually devoted to immediate gov- 
ernmental uses of the State may not be taken. Passing a decision as to 
the latter question, all the contentions on either side will be disposed of 
by considering two subjects: first, the limitations on the right to enforce 
inhering in the fact that the judgment is against a State and its enforce- 
ment against such governmental being; and second, the appropriate- 
ness of the form of procedure applicable for such enforcement. The 
solution of these subjects may be disposed of by answering two ques- 
tions which we propose to separately state and consider. 

1. May a judgment rendered against a State as a State be enforced 
against it as such, including the right to the extent necessary for so doing 
of exerting authority over the governmental powers and agencies possessed 
by the State. 
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On this subject Virginia contends that as the Constitution sub- 
jected the State of West Virginia to judicial authority at the suit of 
the State of Virginia, the judgment which was rendered in such a 
suit binds and operates upon the State of West Virginia, that is, upon 
that State in a governmental capacity, including all instrumentalities 
and agencies of state power, and indirectly binding the whole body of 
the citizenship of that State and the property which by the exertion of 
powers possessed by the State are subject to be reached for the pur- 
pose of meeting and discharging the state obligation. As then, the 
contention proceeds, the Legislature of West Virginia possesses the 
power to tax and that body and its powers are all operated upon by 
the judgment, the inability to enforce by means of ordinary process 
of execution gives the right and sanctions the exertion of the authority 
to enforce the judgment by compelling the Legislature to exercise its 
power of taxation. The significance of the contention and its scope are 
aptly illustrated by the reference in argument to the many decided 
cases holding that where a municipality is empowered to levy specified 
taxation to pay a particular debt, the judicial power may enforce the 
levy of the tax to meet a judgment rendered in consequence of a default 
in paying the indebtedness.! 

On the other hand West Virginia insists that the defendant as a 
State may not as to its powers of government reserved to it by the 
Constitution be controlled or limited by process for the purpose of 
enforcing the payment of the judgment. Because the right for that 
end is recognized to obtain an execution against a State and levy it 
upon its property, if any, not used for governmental purposes, it is 
argued, affords no ground for upholding the power by compelled exer- 
cise of the taxing authority of the State to create a fund which may be 
used when collected for paying the judgment. The rights reserved to 
the States by the Constitution, it is further insisted, may not be inter- 
fered with by the judicial power merely because that power has been 
given authority to adjudicate at the instance of one State a right as- 
serted against another, since although the authority to enforce the 
adjudication may not be denied, execution to give effect to that authority 


1 Supervisors v. United States, 4 Wallace 435; Von Hoffman v. City of Quincy, 
4 Wallace 535; City of Galena v. Amy, 4 Wallace 705; Riggs v. Johnson County, 
6 Wallace 166; Walkley v. City of Muscatine, 6 Wallace 481; Labette County 
Commissioners v. Moulton, 112 U. 8. 217; County Commissioners of Cherokee 
County v. Wilson, 109 U. S. 621. 
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is restrained by the provisions of the Constitution which recognize state 
governmental power. 

Mark, in words a common premise — a judgment against a State 
and the authority to enforce it — is the predicate upon which is rested 
on the one hand the contention as to the existence of complete and 
effective, and the assertion on the other of limited and inefficacious 
power. But it is obvious that the latter can only rest upon either treat- 
ing the word ‘‘state” as used in the premise as embracing only a mis- 
shapen or dead entity, that is, a State stripped for the purpose of judicial 
power of all its governmental authority, or if not, by destroying or 
dwarfing the significance of the word “state” as describing the entity 
subject to enforcement, or both. It needs no argument to demonstrate 
that both of these theories are incompatible with and destructive of 
the very numerous cases decided by this court to which we have re- 
ferred. As it is certain that governmental powers reserved to the States 
by the Constitution — their sovereignty — were the efficient cause of 
the general rule by which they were not subject to judicial power, that 
is, to be impleaded, it must follow that when the Constitution gave 
original jurisdiction to this court to entertain at the instance of one 
State a suit against another it must have been intended to modify the , 
general rule, that is, to bring the States and their governmental au- 
thority within the exceptional judicial power which was created. No 
other rational explanation can be given for the provision. And the 
context of the Constitution, that is, the express prohibition which it 
contains as to the power of the States to contract with each other ex- 
cept with the consent of Congress, the limitations as to war and armies, 
obviously intended to prevent any of the States from resorting to force 
for the redress of any grievance real or imaginary, all harmonize with 
and give force to this conception of the operation and effect of the 
right to exert, at the prayer of one State, judicial authority over 
another. 

But it is in substance said this view must be wrong for two reasons: 
(a) because it virtually overrides the provision of the Constitution 
reserving to the States the powers not delegated, by the provision 
making a grant of judicial power for the purpose of disposing of con- 
troversies between States; and (b) because it gives to the Constitution 
a construction incompatible with its plain purpose, which was while 
creating the nation, yet at the same time to preserve the States with 
their governmental authority in order that State and nation might 
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endure. Ultimately the argument at its best but urges that the text 
of the Constitution be disregarded for fear of supposed consequences to 
arise from enforcing it. And it is difficult to understand upon what 
ground of reason the preservation of the rights of all the States can be 
predicated upon the assumption that any one State may destroy the 
rights of any other without any power to redress or cure the resulting 
grievance. Nor further can it be readily understood why it is assumed 
that the preservation and perpetuation of the Constitution depend 
upon the absence of all power to preserve and give effect to the great 
guarantees which safeguard the authority and preserve the rights of 
all the States. 

Besides, however, the manifest error of the propositions which 
these considerations expose, their want of merit will be additionally 
demonstrated by the history of the institutions from which the pro- 
visions of the Constitution under review were derived and by bringing 
into view the evils which they were intended to remedy and the rights 
which it was contemplated their adoption would secure. 

Bound by a common allegiance and absolutely controlled in their 
exterior relations by the mother country, the colonies before the Revo- 
_ lution were yet as regards each other practically independent, that is, 
distinct one from the other. Their common intercourse more or less 
frequent, the contiguity of their boundaries, their conflicting claims in 
many instances of authority over undefined and outlying territory, of 
necessity brought about conflicting contentions between them. As 
these contentions became more and more irritating, if not seriously 
acute, the necessity for the creation of some means of settling them 
became more and more urgent if physical conflict was to be avoided. 
And for this reason, it is to be assumed, it early came to pass that dif- 
ferences between the colonies were taken to the Privy Council for 
settlement and were there considered and passed upon during a long 
period of years, the sanction afforded to the conclusions of that body 
being the entire power of the realm, whether exerted through the 
medium of a royal decree or legislation by Parliament. This power, 
it is undoubtedly true, was principally called into play in cases of 
disputed boundary, but that it was applied also to the complaint of an 


individual against a colony concerning the wrongful possession of ’ 


property by the colony alleged to belong to him is not disputed. This 
general situation as to the disputes between the colonies and the power 
to dispose of them by the Privy Council was stated in Rhode Island ». 
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Massachusetts, 12 Peters 657, 739, et seq., and will be found reviewed 
in the authorities referred to in the margin.! 

When the Revolution came and the relations with the mother 
country were severed, indisputably controversies between some of 
the colonies of the greatest moment to them had been submitted to 
the Privy Council and were undetermined. The necessity for their 
consideration and solution was obviously not obscured by the struggle 
for independence which ensued, for by the Ninth of the Articles of 
Confederation an attempt to provide for them as well as for future 
controversies was made. Without going into detail it suffices to say 
that that article in express terms declared the Congress to be the final 
arbiter of controversies between the States and provided machinery for 
bringing into play a tribunal which had power to decide the same. 
That these powers were exerted concerning controversies between the 
States of the most serious character again can not be disputed. But 
the mechanism devised for their solution proved unavailing because of 
a want of power in Congress to enforce the findings of the body charged 
with their solution, a deficiency of power which was generic because 
resulting from the limited authority over the States conferred by the 
Articles of Confederation on Congress as to every subject. That this 
absence of power to control the governmental attributes of the States 
for the purpose of enforcing findings concerning disputes between 
them gave rise to the most serious consequences and brought the 
States to the very verge of physical struggle and resulted in the shed- 
ding of blood and would, if it had not been for the adoption of the 
Constitution of the United States, it may be reasonably assumed, have 
rendered nugatory the great results of the Revolution, is known of all 
and will be found stated in the authoritative works on the history of 
the time.” 

Throwing this light upon the constitutional provisions, the con- 
ferring on this court of original jurisdiction over controversies between 

? Acts of the Privy Council, Colonial Series, Vols. I to V, passim; Snow, The 
Administration of Dependencies, Chap. V and passim; Gannett, Boundaries of the 
United States, pp. 35, 41, 44, 49-52, 73, 88; Story on the Constitution (5th ed.), 
§§ 80, 83, 1681. 

2 Fiske, The Critical Period of American History, pp. 147 et seg.; McMaster, 
History of the People of the United States, Vol. I, pp. 210 et seg.; Miner, History 
of Wyoming. 

See also Story on the Constitution (5th ed.), §§ 1679, 1680; 131 U. S. 
Appendix L. 
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States, the taking away of all authority as to war and armies trom the 
States and granting it to Congress, the prohibiting the States also 
from making agreements or compacts with each other without the con- 
sent of Congress, at once makes clear how completely the past infirmities 
of power were in mind and were provided against. This result stands 
out in the boldest possible relief when it is borne in mind that net a want 
of authority in Congress to decide controversies between States but the 
absence of power in Congress to enforce as against the governments 
of the States its decisions on such subjects, was the evil that cried 
aloud for cure, since it must be patent that the provisions written into 
the Constitution, the power which was conferred upon Congress and 
the judicial power as to States created, joined with the prohibitions 
placed upon the States, all combined to unite the authority to decide 
with the power to enforce, — a unison which could only have arisen 
from contemplating the dangers of the past and the unalterable pur- 
pose to prevent their recurrence in the future. And, while it may not 
materially add to the demonstration of the result stated, it may serve 
a useful purpose to direct attention to the probable operation of tra- 
dition upon the mind of the framers, shown by the fact that, harmoniz- 
ing with the practice which prevailed during the colonial period in the 
Privy Council, the original jurisdiction as conferred by the Constitu- 
tion on this court embraced not only controversies between States 
but between private individuals and a State, — a power which follow- 
ing its recognition in Chisholm v. Georgia, 2 Dallas 419, was withdrawn 
by the adoption of the Eleventh Amendment. The fact that in the 
Convention, so far as the published debates disclose, the provisions 
which we are considering were adopted without debate, it may be 
inferred, resulted from the necessity of their enactment as shown by 
the experience of the colonies and by the specter of turmoil if not war 
which, as we have seen, had so recently arisen from the disputes between 
the States, a danger against the recurrence of which there was a com- 
mon purpose efficiently to provide. And it may well be that a like 
mental condition accounts for the limited expressions concerning the 
provisions in question in the proceedings for the ratification of the 
Constitution which followed, although there are not wanting one or two 
instances where they were referred to which when rightly interpreted 
make manifest the purposes which we have stated.! 

The State, then, as a governmental entity having been subjected 


1 Vol. 2, Elliot’s Debates, pp. 462, 490, 527, 571, 573; The Federalist, No. 81. 
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by the Constitution to the judicial power under the conditions stated, 
and the duty to enforce the judgment by resort to appropriate remedies 
being certain even although their exertion may operate upon the gov- 
ernmental powers of the State, we are brought to consider the second 
question, which is: ° 

2. What are the appropriate remedies for such enforcement? 

Back of the consideration of what remedies are appropriate, whether 
looked at from the point of view of the exertion of equitable power 
or the application of legal remedies extraordinary in character (man- 
damus, ete.) lies the question what ordinary remedies are available, 
and that subject must necessarily be disposed of. As the powers to 
render the judgment and to enforce it arise from the grant in the Con- 
stitution on that subject, looked at from a generic point of view, both 
are federal powers, and comprehensively considered are sustained by 
every authority of the Federal government, judicial, legislative or 
executive, which may be appropriately exercised. And confining 
ourselves to a determination of what is appropriate in view of the 
particular judgment in this cause, two questions naturally present 
themselves: (a) the power of Congress to legislate to secure the en- 
forcement of the contract between the States; and (b) the appropri- 
ate remedies which may by the judicial power be exerted to enforce 
the judgment. We again consider them separately. 


(a) The power of Congress to legislate for the enforcement of the 
obligation of West Virginia. 

The vesting in Congress of complete power to control agreements 
between States, that is, to authorize them when deemed advisable 
and to refuse to sanction them when disapproved, clearly rested upon 
the conception that Congress as the repository not only of legislative 
power but of primary authority to maintain armies and declare war, 
speaking for all the States and for their protection, was concerned 
with such agreements, and therefore was virtually endowed with the 
ultimate power of final agreement which was withdrawn from state 
authority and brought within the federal power. It follows as a neces- 
sary implication that the power of Congress to refuse or to assent to a 
contract between States carried with it the right, if the contract was 
assented to and hence became operative by the will of Congress, to see 
to its enforcement. This must be the case unless it can be said that 
the duty of exacting the carrying out of a contract is not, within the 
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principle of McCulloch v. Maryland, 4 Wheaton 316, relevant to the 
power to determine whether the contract should be made. But the 
one is so relevant to the other as to leave no room for dispute to 
the contrary. 

Having thus the power to provide for the execution of the contract, 
it must follow that the power is plenary and complete, limited of course 
as we have just said by the general rule that the acts done for its exer- 
tion must be relevant and appropriate to the power. This being true 
it further follows, as we have already seen, that by the very fact that 
the national power is paramount in the area over which it extends, 
the lawful exertion of its authority by Congress to compel compliance 
with the obligation resulting from the contract between the two States 
which it approved is not circumscribed by the powers reserved to the 
States. Indeed the argument that the recognition of such a power in 
Congress is subversive of our constitutional institutions from its mere 
statement proves to the contrary, since at last it comes to insisting 
that any one State may by violating its obligations under the Consti- 
tution take away the rights of another and thus destroy constitutional 
government. Obviously if it be conceded that no power obtains to 
enforce as against a State its duty under the Constitution in one respect 
and to prevent it from doing wrong to another State, it would follow 
that the same principle would have to be applied to wrongs done by 
other States, and thus the government under the Constitution would 
be not an indissoluble union of indestructible States but a government 
composed of States each having the potency with impunity to wrong 
or degrade another, —a result which would inevitably lead to a de- 
struction of the union between them. Besides it must be apparent 
that to treat the power of Congress to legislate to secure the perform- 
ance by a State of its duty under the Constitution, that is, its con- 
tinued respect for and obedience to that instrument, as coercion, comes 
back at last to the theory that any one State may throw off and dis- 
regard without sanction its obligation and subjection to the Constitu- 
tion. A conclusion which brings at once to the mind the thought 
that to maintain the proposition now urged by West Virginia would 
compel a disregard of the very principles which led to the carving out 
of that State from the territory of Virginia; in other words, to disre- 
gard and overthrow the doctrines irrevocably settled by the great con- 
troversy of the Civil War, which in their ultimate aspect find their 
consecration in the amendments to the Constitution which followed. 
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Nor is there any force in the suggestion that the existence of the 
power in Congress to legislate for the enforcement of a contract made 
by a State under the circumstances here under consideration is incom- 
patible with the grant of original jurisdiction to this court to entertain 
a suit between the States on the same subject. The two grants in no 
way conflict but codperate and coérdinate to a common end, that is, 
the obedience of a State to the Constitution by performing the duty 
which that instrument exacts. And this is unaffected by the fact that 
the power of Congress to exert its legislative authority as we have 
just stated it also extends to the creation of new remedies in addition 
to those provided for by Section 14 of the Judiciary Act of 1789 (1 
Stat. 81, ec. 20, now Section 262, Judicial Code) to meet the exigency 
occasioned by the judicial duty of enforcing a judgment against a 
State under the circumstances as here disclosed. We say this because 
we think it is apparent that to provide by legislative action additional 
process relevant to the enforcement of judicial authority is the exertion 
of a legislative and not the exercise of a judicial power. 

This leaves only the second aspect of the question now under 
consideration. 


(b) The appropriate remedies under existing legislation. 


The remedy sought, as we have at the outset seen, is an order in 
the nature of mandamus commanding the levy by the Legislature of 
West Virginia of a tax to pay the judgment. In so far as the duty to 
award that remedy is disputed merely because authority to enforce a 
judgment against a State may not affect state power, the contention 
is adversely disposed of by what we have said. But this does not dis- 
pose of all the contentions between the parties on the subject, since 
on the one hand it is insisted that the existence of a discretion in the 
Legislature of West Virginia as to taxation precludes the possibility of 
issuing the order, and on the other hand it is contended that the duty 
to give effect to the judgment against the State, operating upon all 
state powers, excludes the legislative discretion asserted and gives the 
resulting right to compel. But we are of opinion that we should not 
now dispose of such question and should also now leave undetermined 
the further question, which as the result of the inherent duty resting 
on us to give effect to the judicial power exercised we have been led to 
consider on our own motion, that is, whether there is power to direct 
the levy of a tax adequate to pay the judgment and provide for its 
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enforcement irrespective of state agencies. We say this because, im- 
pelled now by the consideration of the character of the parties which 
has controlled us during the whole course of the litigation, the right 
judicially to enforce by appropriate proceedings as against a State 
and its governmental agencies having been determined, and the con- 
stitutional power of Congress to legislate in a twofold way having 
been also pointed out, we are fain to believe that if we refrain now from 
passing upon the questions stated, we may be spared in the future the 
necessity of exerting compulsory power against one of the States of the 
Union to compel it to discharge a plain duty resting upon it under 
the Constitution. Indeed, irrespective of these considerations, upon 
the assumption that both the requirements of duty and the suggestions 
of self-interest may fail to bring about the result stated, we are never- 
theless of the opinion that we should not now finally dispose of the case, 
but because of the character of the parties and the nature of the con- 
troversy, a contract approved by Congress and subject to be by it 
enforced, we should reserve further action in order that full opportunity 
may be afforded to Congress to exercise the power which it undoubtedly 
possesses. 

Giving effect to this view, accepting the things which are irrev- 
ocably foreclosed — briefly stated, the judgment against the State 
operating upon it in all its governmental powers and the duty to enforce 
it viewed in that aspect — our conclusion is that the case should be 
restored to the docket for further argument at the next term after the 
February recess. Such argument will embrace the three questions left 
open: 1. The right under the conditions previously stated to award the 
mandamus prayed for; 2. If not, the power and duty to direct the levy 
of a tax as stated; 3. If means for doing so be found to exist the right, 
if necessary, to apply such other and appropriate equitable remedy 
by dealing with the funds or taxable property of West Virginia or the 
rights of that State as may secure an execution of the judgment. In 
saying this, however, to the end that if on such future hearing provided 
for the conclusion should be that any of the processes stated are sus- 
ceptible of being lawfully applied (repeating that we do not now decide 
such questions) occasion for a further delay may not exist, we reserve 
the right, if deemed advisable, at a day hereafter before the end of 
the term or at the next term before the period fixed for the hearing, 
to appoint a master for the purpose of examining and reporting con- 
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cerning the amount and method of taxation essential to be put into 
effect, whether by way of order to the State Legislature or direct 
action, to secure the full execution of the judgment, as well as con- 
cerning the means otherwise existing in the State of West Virginia, 
if any, which by the exercise of the equitable powers in the discharge 


of the duty to enforce payment may be available for that purpose. 
And it is so ordered. 
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A Survey of International Relations between the United States and Ger- 
many, August 1, 1914— April 6, 1917. Based on Official Docu- 
ments. By James Brown Scott, Doctor of Jurisprudence of the 
University of Heidelberg, etc. New York: Oxford University 
Press. 1917. pp. exiv, 390. 


In this admirable survey Dr. Scott has given us the most compre- 
hensive and most thoroughly documented exposition of the relations 
of the United States to the Great War which has been published. 
Specifically it treats of the diplomatic relations between the United 
States and Germany, but it contains in addition a full account of the 
genesis of the war, the efforts of the United States to maintain neutral- 
ity, and the position taken by this country on all the great questions of 
international law arising from a state of belligerency and the consequent 
restraints upon commerce and international intercourse on the oceanic 
highways. 

Very appropriately, after the full text of the President’s recom- 
mendation to Congress that a state of war be declared to exist between 
the United States and the Imperial German Government and the joint 
resolution of Congress upon this subject, the introduction to this volume 
is devoted to a general exposition of German conceptions of the state, 
international policy, and international law. Citations from sovereigns, 
statesmen, jurists and philosophers amply illustrate the distinctive and 
exceptional doctrines which have animated Prussian policy, and may 
be summed up in the words of Frederick the Great: ‘Know once and 
for all that in the matter of Kingcraft we take when we can, and that 
we are never wrong unless we have to give back what we have taken.” 

Before entering specifically into the subject matter indicated by the 
title of this volume, a chapter is devoted to the genesis of the war of 
1914. Foremost in this brief but lucid historical sketch is placed the 
ambition of Prussia, the veritable and primary cause of the present war. 
The scheme of Bismarck first to exclude Austria from the circle of Ger- 
man States and then to use it as a satellite is of first importance in an 
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explanation of the causes of the existing situation. “Austria-Hungary, 
excluded from Germany and without chance of developing to the 
north or to the west,” says Dr. Scott, ‘“‘was to be given a field of ex- 
ploitation to the south through the Balkan peninsula to the Agean, 
until such time as ‘the logic of events,’ as Bismarck would say, should 
force the Imperial German Government to supplant Austria,” a project 
which now appears practically realized. The assassination of the 
Archduke Francis Ferdinand and his morganatic wife on June 28, 
1914, furnished the occasion for the armed intervention on the part of 
Germany necessary to complete the Prussian control of the destinies 
of the Balkan States and the practical absorption of Austria. “The 
time was about ripe for the wedge to be driven through the Balkans 
and to have its keen edge cut through to the Persian Gulf, . . . with 
a line of communication from the Kiel Canal to the Persian Gulf, 
through Berlin, Vienna, and Bagdad.’”’ The documentary evidence 
showing Germany’s responsibility for the war is here indicated rather 
than definitely elaborated, which would require greater space than the 
author’s plan could assign to it; but the sources of information are 
admirably tabulated, showing with precision the attitude of each of 
the Powers. 

Turning now to the relations between the United States and 
Germany during the war, in a second chapter Dr. Scott gives an ample 
account of the neutrality of the United States and the effort of our 
government to maintain it. Not only was the usual proclamation 
of neutrality promptly issued; but, as is pointed out in his desire to 
avoid even the impression of unneutral opinion, the President made 
a special appeal to his fellow countrymen to be neutral in thought 
as well as in deed. 

The difficulties encountered in maintaining this attitude were many 
and were greatly augmented by the conduct of the Imperial German 
Government. These difficulties are discussed in this work with much 
detail in chapters on Censorship of Communications; Unlawful Seizure 
of Persons upon the High Seas; Restraints on Commerce; Sale of 
Munitions of War; Submarine Warfare; Reprisals and Retaliation; 
Belligerent Use of Neutral Flag; Mines, War Zones, and Blockade; 
Status of Merchant Vessels; and many other matters relating to neutral 
and belligerent rights. 

All of these discussions possess a double value, being at the same 
time of a historical nature, written with the authority of one who, as 
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adviser in these matters, has been in close touch with every step of their 
development, and involving problems of jurisprudence upon which, 
as an accomplished international lawyer, the author is able to comment 
in a most instructive manner. 

From the point of view of the international jurist there is, no doubt, 
much that is debatable regarding the rights and duties of neutrals and 
belligerents; for upon many points the law of nations is not only in- 
definite but imperfect. Dr. Scott has, however, not found it difficult 
to justify the course of the Government of the United States both in 
its complaints of violation of neutral rights by the belligerents and in 
the defense of the conduct of the American Government in the course 
it has pursued. Very effectively, so far as complaints emanating from 
Germany and from German sympathizers in this country are con- 
cerned, he has appealed to the standard of neutral right and duty as 
set forth in the German Kriegsbrauch im Landkriege, which presents a 
rather lax conception of neutrality as compared with the standards 
and practice of the United States. Undoubtedly, the inferiority of 
Germany in sea-power rendered the relations of that country and the 
Entente Allies with the United States very unequal; but this fact was 
in no respect a fault of the American Government. An attempt to 
destroy that inequality in the interest of Germany would have been a 
violation of neutrality so gross as to be utterly indefensible and would 
have offered a casus belli to the governments against which it would 
have been directed. 

There were, undoubtedly, restraints upon commerce on the part of 
the British Government against which, in the interest of American 
commerce and the American conception of neutral rights at sea, the 
Government of the United States was fully justified in protesting, and 
against which it did protest; but these were never of a nature that 
demanded a declaration of war. They were of a nature that rendered 
possible material compensation, and that this upon proper adjudication 
would be offered, was never denied on the one side or doubted on the 
other. But the German violations of neutral rights were of a different 
character. They struck at noncombatant life a deadly blow by the 
use of the submarine. They assumed an exclusive control of vast 
areas of the high seas. They sank neutral ships, with their noncom- 
batant crews and passengers, without observing any of the legal require- 
ments of warning and search, and they did this in an unexampled spirit 
of insolence and ferocity in waters closely adjacent to the shores of the 
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United States. All this is fully and impressively recorded in this 
volume, and it is the resort to this menace and violence more than any 
other cause, though others were not wanting, which, in the opinion of 
Dr. Scott, not only justified but necessitated the declaration by the 
United States of a state of war in which Germany was the aggressor. 

As a foremost advocate of an international court and of the judicial 
settlement of international disputes, it might be expected that, some- 
where in this volume, Dr. Scott would raise the question, which he so 
ably answers in the eighteenth chapter of this work, “‘Why not Arbitra- 
tion?” The section on the German attitude toward arbitration 
recounts the position on this subject taken by Germany in the two 
Hague Conferences and the efforts of the American Secretaries of 
State to negotiate with Germany a treaty of arbitration. In the 
midst of all importunities, the Imperial German Government has stood 
aloof from arbitration; which, if adopted, might have prevented the 
Great War altogether, for the alleged reason for resorting to war was 
a judicial question. Certainly, the United States could not allow 
murder on the high seas to go on indefinitely, in the expectation that 
there would some day be a judicial settlement in which the only penalty 
would be a money indemnity. The futile efforts of the United States 
to secure an arbitration of the case of the William P. Frye sufficiently 
demonstrates the impracticability of an attempt to settle by arbitration 
the differences which had arisen between the American and the Imperial 
German Governments. The problem before the United States was 
the prompt compulsion of Germany to abandon a career of crime. 

In a final chapter the author of this volume touches the problem of 
“The Freedom of the Seas,’”’ which he considers largely from a historical 
point of view, especially with reference to the meaning of the expres- 
sion “the high seas,’ ending with the fundamental principles laid down 
by Grotius. Here, without doubt, taking into account the actual 
status of sea law, much progress is yet to be made when the nations 
are ready to reopen this vast subject. So long as war is regarded as 
permissible, there will be certain rights of belligerents on the sea; but 
so long as innocence is considered inviolable, neutral rights will be 
even more evident. The problem of adjusting these conflicting claims 
depends upon postulates of equity and a growth of opinion regarding 
peace and war which will in the future give a new aspect to the laws 
of the sea; for the interests of peaceful commerce will unquestionably 
outweigh the interests of international conflict. 
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Regarding Dr. Scott’s book as a whole, it is throughout scholarly 
in its method and workmanlike in its execution. Abundant notes 
point to supplementary reading, a good index renders reference easy, 
and the style is clear and forceful. The volume is quite indispensable 
to the international lawyer, will be extremely useful to the historian, 
and has much interest for the general reader. The dedication of the 
volume to the Honorable Robert Lansing, Secretary of State of the 
United States, is most appropriate; and the direction that the royalties 
due to the author be presented to the Department of State War Relief 
Work Committee, of which Mrs. Robert Lansing is President, is in the 
high spirit of patriotism and devotion to human welfare that marks 
the work and the life of Dr. James Brown Scott. 

Davin JAYNE 


The Law relating to Trading with the Enemy together with a Consideration 
of the Civil Rights and Disabilities of Alien Enemies and of the 
Effect of War on Contracts with Alien Enemies. By Charles Henry 
Huberich. New York: Baker, Voorhis & Company. 1918. 
pp. xxxiii, 485. 

When the United States entered the war in April, 1917, the general 
principles of law relating to the status of alien enemies and to trade 
with the enemy were already well settled by the decisions of the courts 
of this country in the early part of the nineteenth century and during 
the Civil War, as well as by the decisions of the English courts prior 
to and during the present war. 

There was, however, no existing statute under which criminal 
penalties could be imposed for illegal trading. Moreover, legislation 
was imperatively necessary on the subject of enemy trade, in order to 
meet the new conditions of modern economic life and of modern war- 
fare. The enemy had allies whom it became necessary to treat in law 
as enemies of the United States even though we were not then at war 
with these allies. It was also evident that the term ‘‘enemy” must be 
extended beyond its common-law sense; neutral countries were filled 
with German subjects, naturalized Germans, and German sympathizers, 
whose business activities in aid of Germany must be curbed so far as 
their connection with our own citizens was concerned. The common 
law did not in this respect meet the necessities of the case; and legis- 
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lation was needed to amplify the scope of the classes of persons who, 
for the purposes of the Act, might be treated as ‘‘enemies” by the 
United States. The term “trade” as used in the Napoleonic Wars, 
the War of 1812, and even the Civil War, was not sufficiently broad to 
cover all the actions which it was desirable to prohibit during the 
present war. The complexity and development of modern business 
demanded greater stringency in certain directions than the old judicial 
decisions provided for. In former days, trade consisted almost wholly 
in the actual sale and transfer of commodities; today the building up 
of assets, funds, and credits in this country and their transfer by letter, 
cable, or wireless demanded rigorous supervision and prevention. <A 
new method of dealing with the large German property interests in this 
country was proposed, which required legislation, viz., the taking over 
of such property by the government and the investment of its proceeds 
in government bonds — thus conscripting the enemy’s property and 
fighting him with his own money, while at the same time conserving 
his money in the safest investment. 

The Trading with the Enemy Act, of October 6, 1917, was drafted, 
therefore, with a view to deal with these new conditions of modern war- 
fare. It was intended to supplement the previous law as developed 
by judicial decision; in some directions it was designed to change the 
previous law; but it was not designed to codify the whole law upon the 
subject, and it specifically provided that the common law should govern 
in all matters not within the scope of its enactment. It left, therefore, 
many important topics to be determined very largely by the common 
law or by State laws then in force — topics like the effect of war upon 
contracts; interest on debts due to enemies; devises and bequests to 
enemies; suspension of statutes of limitations; termination of agency, 
etc., etc. 

Because of the fact that the statute was not intended as a codi- 
fication of the whole law of enemy trade, the volume now under review 
is of great importance, presenting as it does, not merely a commentary 
on the statute, but also a very complete statement of the law as it 
existed prior to the statute’s enactment. Indeed, a work of this kind is 
almost indispensable to every business man, as well as to every lawyer, 
since never before in history have the commercial transactions of this 
country been so largely regulated by legislation, or been so extended in 
foreign trade. 

It is fortunate that the preparation of this book has been undertaken 
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by so competent an author. Mr. Huberich is not only a lawyer of 
New York whose practice has been intimately concerned with the topic 
treated by him, but a former professor of law at Leland Stanford Jr. 
University. His book is not a mere hasty compilation of authorities 
put forth to meet a sudden demand for a book on a subject little known 
to lawyers of today. It shows throughout long and careful study and a 
thorough acquaintance with the underlying principles, not only of the 
general law of the subject, but also of the particular statute in question 
and of similar legislation in other countries. The author does not 
content himself merely with a statement of the law, but offers helpful 
comments and suggestions as to the construction, the omissions, and the 
inclusions of the statute. The citation of cases appears to be unusually 
full; on some few topics, however, further cases might be found, notably 
on the question of the effect of war upon the statutes of limitations, 
as to which the able article by Professor Charles Noble Gregory in 
the Harvard Law Review, Vol. XXVIII (May, 1915), might have been 
consulted with advantage. (In fact, in this book, as in many modern 
law books, it would be of great assistance to the reader if authors would 
cite the many important articles in leading American and English law 
reviews on the subjects treated; such articles on the law of trading 
with the enemy having been particularly valuable and numerous 
since 1914.) 

The scope of Mr. Huberich’s book is satisfactory; it starts with a 
brief summary of legislation in France, Italy, Russia, Japan, Germany 
and Austria-Hungary, Turkey, and the British Empire (the British 
Statutes and Orders in Council, 1914-1916, being given in full in the ap- 
pendix); it then treats of the legislative history and general purposes of 
the Act of October 6, 1917. It then takes up the statute, section by 
section, and sentence by sentence, discussing the scope and intent of 
each, and stating with considerable fullness the decisions of the Ameri- 
can and English courts on the particular phase of the subject of the 
legislation. The preface of the book is dated February 1, 1918. 

The intent of those who drafted, those who approved, and those 
who enacted the statute in question was to conform to the more en- 


lightened and modern view of warfare, namely, that the rigors of war — 


should not fall on private persons or property of the enemy any more 
than was necessary for the safety of the State. As long ago as 1814, 
Chief Justice Marshall declared in Brown v. United States (8 Cranch, 
110, 122) that while the power of Congress over enemy persons and 
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property was plenary, nevertheless the consensus of modern Christian 
nations was opposed to confiscation or undue harshness of treatment. 
The great change in conditions of warfare today, whereby war has 
become, not a conflict of armed troops, but a conflict into which all the 
industrial and commercial forces and resources of the opposing nations 
are thrown, may now require a reversion to the older and more rigorous 
treatment accorded to enemy property. The statute, as drawn, leaves 
it open to its administrators to adopt such a more rigorous policy if 
conditions, or necessity of retaliation for acts of Germany, so require. 
The statute leaves to Congress the final disposition of enemy property 
taken over by the Alien Property Custodian. It provides for a large 
extension of the term “enemy” by the President whenever he shall 
deem that conditions demand such extension (and he has made such 
extensions since the date of writing of this book). 

It is entirely possible that conditions ascertained since its passage 
may also render necessary certain amendments in order to perfect the 
de-Germanization of so many American businesses which, we now dis- 
cover, have been absorbed by German capital and German interests, 
and in order to avoid the accumulation of profits for the benefit of 
Germans after the war. But even if the statute shall be so amended, 
Mr. Huberich’s book will still remain, because of its thorough statement 
of the general principle of the law, a necessary guide to all who desire 
to know how far their commercial operations will or will not be valid. 

CHARLES WARREN. 


Three Centuries of Treaties of Peace and their Teaching. By the Right 
Hon. Sir Walter G. F. Phillimore, Bart., D.C.L., LL.D. 


“The history of human legislation is a record of error and pre- 
sumption,” said the Hon. E. G. Ryan, Chief Justice of Wisconsin, 
in a somewhat famous address nearly fifty years ago. The history of 
treaties of peace certainly has a considerable resemblance to the record 
of legislation. Yet the only advice for the future open to us is derived 
from the past. A study of all that men have attempted to seal up 
“The purple testament of bleeding war” since the time of Grotius, 
founder of modern international ideas, is obviously opportune and 
timely, and Sir Walter deserves our thanks for undertaking it. 


! The announcement that Sir Walter has been advanced to the peerage, taking 
the title of Lord Phillimore, arrives as this review goes to press. 
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No man by heredity, taste, experience, and acquirements could be 
. better equipped for the survey and presentation of this broad subject. 
The oldest son and heir of the late Sir Robert Phillimore, who was the 
author of the celebrated commentaries upon international law and an 
eminent judge in matters of admiralty and the law of nations, Sir 
Walter has maintained the reputation of the father both upon the bench 
and as a publicist. Sir Robert’s magnum opus is perhaps the most 
considerable and authoritative of the English compendiums in this 
noble branch of law, and Sir Walter has to his credit its second and 
third editions. He has served as President of the International Law 
Society, and those of us who assist at its sessions know the zeal and 
interest he has always displayed for the society and the commanding 
position he holds in it. Sir Walter is also one of the chief laymen in the 
Church of England and one of the greatest authorities in all pertaining 
to its law, history, and policy. Many American and foreign scholars 
have known and enjoyed the very generous hospitality of his London 
residence, Cam House, Campden Hill, immediately adjoining and 
rivaling, with its groves, lawns, and gardens, the yet more famous 
Holland House. It was, until the time of the late duke, Argyle Lodge, 
the town house of the Dukes of Argyle. A rambling gothic house 
called The Coppice, at Henley on Thames, surrounded by an estate of 
some five hundred acres, was inherited by Sir Walter from his father, 
who, though opposed to such laws, availed himself of one of the last 
of the enclosure acts and so acquired most of this tract. 

In this charming old house interest seems to center about a beauti- 
ful painting of Hugo Grotius, with clear-cut aquiline face and white 
Elizabethan ruff, which hangs on the wall, mellowed and made vener- 
able by nearly three hundred years of time. This portrait was bought 
by Sir Robert from The Doctors’ Commons on their dissolution and 
is reputed to have been presented to them by Grotius himself on his 
becoming a member of that learned body. Sir Walter prints an admi- 
rable reproduction of it as the frontispiece of his book, and dedicates 
his work “to the memory of Grotius,”’ under whose portrait, he adds, 
“much of this essay has been written.” 

In the preface of four pages outlining the purpose and scheme of 
the book, Sir Walter says his excuse for the work is that ‘We are all 
looking forward to the future peace. We are longing for it.” At the 
same time we are conscious of the difficulty of making a sure and last- 
ing peace. ‘Never was there a war,” he says, “in which so many 
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nations were engaged, never has there been a settlement of so many 
questions as this peace will have to settle,” involving the creation, 
dissolution, and division of states, their future tranquillity, and, if 
war recurs, restraints against savagery or barbarism. To aid these 
ends he conceived and has here presented “an historical analysis of 
past Treaties of Peace” as a guide for the future. 

He finds ‘“‘the direct origin of the present war . . . in the treaty 
which concluded the Franco-German War, in the Balkan settlement 
made by the Congress of Berlin, in the lasting unrest of Poland and in 
the ambitions and military dominance of Germany.” He treats the 
Franco-German War as “an ending of the constitution bequeathed 
by the Congress of Vienna.’”’ He thinks, in turn, that constitution 
was due to the Emperor having lost his position as ruler of the Empire 
since the Seven Years’ War and because of the position acquired by 
Prussia in the Treaties of Aix-la~-Chapelle and Hubertsburg; that the 
Peace of Westphalia, admitting the practical independence of the 
several German units, gave Prussia her opportunity, though her rise 
to a chief place among these units has to be traced back to the Treaty 
of Oliva and the displacement of Sweden as chief of the Baltic Powers. 

The partition of Poland, while aggrandizing Austria, Russia, and 
Prussia, ‘‘brought these three great states into overclose neighborhood, 
joined them for a time in a common purpose, but ended by making 
them jealous and fearful of each other; so that Prussia, now become 
Germany, could justify her vast armaments as a necessary precaution 
against the attack of France on one side and Russia on the other.” 

Some of the European treaties, however, he thinks ‘accomplished 
their object; many were useful for a time; some would have procured 
a long peace but for unfortunate dynastic accidents.’”’ He seeks to 
draw “‘profitable lessons”’ from their success or failure, and to deduce 
“some assistance and some warnings for the future treaty.’”’ More- 
over, he aims at the prevention of war and its humanization when it 
can not be prevented. He says: 


Treaties of the eighteenth century give us lessons in regulation (of war), treaties of 
the nineteenth in humanization; while the twentieth century began with attempts 
at prevention, imperfect unhappily and too weak to stand severe strain, but not 
without value as guides to a more perfect scheme in the future. 


The first chapter is headed, “Conditions of a Just, Lasting and 
Effective Treaty of Peace.” Sir Walter there says: “Retribution, 
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no doubt, there should be” as a deterrent, but it ‘‘should not take the 
form of depriving states of population and territory without regard 
to the wishes of the population of the ceded territory or without due 
consideration of geographical lines.”” He insists that we are not, as 
in past times, 

dealing with monarchs as if they were proprietors. . . . We are dealing with peoples 
and nations. They must suffer, no doubt, for the wrong-doing of their Govern- 
ments, but they should not be permanently severed from the country to which they 
are attached, nor put in subjection to an alien rule, merely in order to punish their 
former country for engaging in war. 


Sir Walter says, “Retribution is best exacted in money, in munitions 
of war, in ships, or by the destruction of fortresses and war material. 
Perhaps also in the punishment of those who stirred up the strife.” 
He thinks “distributive justice” the principal object of the treaty, 
having regard to the safety of every state, small or large. 

He states nine maxims, so called, as the foundation of treaties. 
Some of them, however, seem hardly to possess the form and conden- 
sation of maxims, but are rather argumentative and extended state- 
ments or observations. To summarize them briefly, however, they 
are as follows: 

1. Boundaries between states must be natural according to geog- 
raphy or orography, well marked, strong for defense, not tempting to 
aggression. 

2. If possible, no state composed of people desirous of union should 
be divided. 

3. The doctrine of balance of power can not be forgotten while 
states and rulers remain ambitious and covetous. (He adds that the 
alternative of a League of Peace would find more favor if not for the 
unsavory memory of the Holy Alliance of 1815.) 

4. The treaties should operate immediately and finally and impose 
as future obligations only observance of the laws of nations and the 
preservation of peace. 

5. No burdens should be laid impairing sovereignty or independence. 
(These he says ‘‘tend to produce irritation and war,” and have not 
generally endured.) 

6. Protectorates or suzerainty are objected to; also treaties of 
guarantee, as sources of future trouble. 

7. In cases of grave necessity, where the dominant state is much 
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benefited and the servient little harmed, protectorates have sometimes 
worked well. (Sir Walter suggests that a protectorate with guarantee 
may prove the only way of dealing with Turkey.) 

8. No treaty imposing special obligations ought to be expected 
to be perpetual. 

9. That there are treaties, like those of Napoleon with Austria 
and Prussia, which impose such restraints that no reasonable politician 
can expect them to endure and which are but scraps of paper in the 
absence of material guarantees. 

Sir Walter also deems the form of treaties important. Vague 
language must be avoided. After the present war the so-called 
‘“‘amnesty clauses” must be modified and improved, particularly as to 
restoration of prisoners, dealing with the enemies charged with military 
or common-law crimes, and the dealings of those in occupied territory 
with their conquerors. He says provisions as to the laws of war are 
not generally found in treaties of peace, but in those of commerce and 
navigation, or in the acts of congresses like those at The Hague; but 
that after this war they ought to be inserted in the final treaty of peace, 
first, to make war less inhuman, second, to prevent war, by taking away 
from some nations the temptation to rely upon their superior capacity 
of committing atrocious acts as an element of success in war. 

The list of authorities cited by Sir Walter is limited. Continental 
authorities as Pufendorf and Vattel; such English names as Twiss, 
Hall, Maine; such well-known modern names as Westlake, Oppenheim, 
and Lawrence; such American scholars as Halleck, Wharton, Moore, 
and Woolsey and, in general, the Germans are not referred to. Our 
ancient and admirable classic, Wheaton, is about the only American 
scholar named. The special character of the subject may, however, 
account for this frugality. 

Sir Walter believes that the great settlement at the Congress of 
Vienna in 1815 is the precedent which must be in the minds of those who 
will frame our peace. He finds in it encouragement and also warning. 
It closed twenty-three years of war, involving all of Europe and por- 
tions of Africa, Asia, and North and South America. The main treaty 
has 121 articles, and the diplomatic instruments connected with it 
cover 227 pages. France had been the great conqueror, but suffered 
ultimate defeat. She was put back to her old boundaries and lost 
various colonies to Great Britain and to Spain. All these arrangements 
proved enduring. The readjustments in Italy, in which the interests 
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of princes were more considered than those of peoples, utterly broke 
down. Norway was taken from Denmark and given to Sweden in 
disregard of its people’s wishes. Disagreements continued till they 
fell asunder in 1905. 

Among the successful series of treaties, he discusses those which 
unified Germany and Italy. 

A chapter is given to the Treaty History of Eastern Europe and 
another to Extra-European Treaties of Peace. The latter chapter 
starts with the statement: “The United States of America have had 
few wars. Confederations, as a rule, do not fight.” Sir Walter per- 
haps quite naturally finds the Treaty of Versailles of 1783, which 
established our independence, one which “‘does not afford many sub- 
jects of comment.” It was a treaty of recognition, not of future 
stipulations; and in the same way he finds the Treaty of Ghent of 
1814, at the end of our War of 1812, equally uninteresting as it “was in 
substance a restoration of the status quo ante.’’ He finds no lessons 
in our treaties with Mexico or that with Spain of 1898, except that in 
the latter, as an instructive detail, ‘‘In lieu of the usual clauses pro- 
viding for indemnities to private persons, each state relinquishes all 
claims to indemnity, national or individual.” 

The Treaty of Portsmouth of 1905, between Japan and Russia, 
he finds of a much more unusual stamp. The striking feature was that 
it extensively involved China and Corea, though they were not parties 
to it. Sir Walter calls attention to the fact that “‘the expense of the 
keep of prisoners on both sides was to be calculated, and Russia, which 
had taken the fewer prisoners, was to pay the difference. . . . This 
is,’ he says, ‘‘a useful provision which might be remembered when 
the new treaty is prepared.” 

Sir Walter gives one chapter to Treaties Concerning the Laws of 
War. The vital defect in all these, he points out, is the difficulty of 
their enforcement. As he says, in case of violation the only remedy 
of the others ‘‘is to fight all the harder and to appeal to neutrals.” 
In some cases, few and far between, as in bombardment of open towns, 
“reprisals can be used,” he says, “with effect.”” Also, the victors can 
exact indemnity to be paid to the sufferers for such violation as a con- 
dition of peace, or can punish the individual offenders. Thus, he 
says, the United States after the War of Secession “punished certain 
Southerners who were deemed to have illtreated Northern prisoners.” 

He collects many humane provisions, as for lessening suffering, 
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protecting noncombatants and prisoners of war, found in treaties 
between two states and also in general international agreements. Most 
of these are modern, but some are quoted of as early origin as 1667. 
It must be a source of deep humiliation to all humane students of 
international affairs to observe how unenforceable and ineffective these 
have proved in the present vast and savage contest. “It is no use 
having these rules,’”’ he says “it is of no use trying to improve them, 
unless there be some security for their enforcement.’’ Perhaps there 
is an innate and perpetual difficulty in prescribing or adhering to moral 
principles when, as old Montaigne says, “The public weal requires 
that men should betray and lie and massacre,” and yet, by all that is 
holy, let us keep on trying, 

Sir Walter expresses the belief that the experience of the present war 
will cause the abandonment of the plan, so often and so strongly urged, 
of giving up the right to capture enemy’s property at sea. On the 
other hand, he confidently advocates the abrogation of the rule of the 
Declaration of Paris on that subject and that the ancient and severe 
rule of the prize law of Great Britain, fully supporting such captures, 
be made of universal application. 

He shows that the effort of Continental statesmen, diplomats, and 
publicists is to make all wars soldiers’ wars. This reviewer would sug- 
gest that a tendency on the part of Great Britain to make all wars 
sailors’ wars is perhaps equally noticeable. Self-interest is quite as 
much the mainspring of action in diplomacy and statesmanship as in 
trade. Sir Walter’s views are, as is most natural, strongly and dis- 
tinctly British, and in a manner almost naive he suggests, from time 
to time, that the view which British interests require ought, as a matter 
of course, to prevail. The United States has inherited her law and her 
legal system and conception so almost wholly from England, and her 
situation of separation by the ocean from all great Powers is so anal- 
ogous to that of Great Britain, that her declarations and decisions 
have very commonly conformed to the British international rules, 
and an American lawyer easily consents to them. Allied action in war 
tends to solidarity of view and mental as well as military coérdination. 
Obviously, however, such rules must be derived from a wider and more 
world-wide survey, and in determining their terms, conflicting interests 
must be considered. Mutual concession is imperatively required, 
and compliance with the needs and ideas of the great majority of men 
must be the test of their authority. 
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Sir Walter points out that the Declaration of London of 1909 had 
for its general object to favor neutrals and reduce the power of bel- 
ligerents; that it was never ratified, and, ‘‘by an irony of fate, its effect, 
so far as it has gone, has been disastrous to neutrals during the present 
war.” He describes its conclusions as to the destruction of neutral 
prizes as “‘lame and impotent”’ and says ‘this war has shown the mis- 
chief of them. No door ought to be open for such outrages upon 
neutrals and upon noncombatant subjects of a belligerent state when 
traveling on neutral vessels, as the construction put upon these articles 
by Germany and Austria-Hungary has enabled them to commit.” 
The Declaration, however, is so extensively repudiated and discredited 
that it hardly requires discussion. He says of the doctrine that neutral 
ships may be sunk in case of necessity: ‘The old doctrine as to cap- 
tures at sea has been thought in times past to press hardly enough 
upon neutrals. This Russo-German extension makes the position of 
neutrals almost more intolerable than that of belligerents.”’ 

A brief chapter shows How Treaties are Brought to an End, and 
the work closes with a chapter of thirty-seven pages entitled Con- 
clusions. This is written on the theory of a victory of the Allies suffi- 
cient to enable them to enforce moderate and reasonable demands. 
To summarize its results, he finds no hope in neutralized states, since 
Belgium, Luxemburg, and the Congo State have been involved in the 
present war, and no better hope in a chain of buffer states between 
France and Germany. He has some hope in the restoration of the bal- 
ance of power, a principle held in mind ever since the Peace of West- 
phalia in 1648. He finds the entry of our country into the war in this 
respect invaluable and quotes Canning’s famous phrase that the New 
World has been called in “to redress the balance of the old.”” He quite 
naturally and probably justly thinks the preponderance in power of 
Great Britain a less danger than that of the Central Powers, since they 
are compact, and she scattered and with diverse interests. ‘She has 
become a confederation,” he says, “‘and confederations, as has been 
said, seldom fight.’”’ He is against “inconclusive treaties of peace,” 
which he thinks but truces. Annexation of unwilling territory and 
peoples he condemns as without safety or repose. “Cession and 
retrocession,” he says, “should be, if possible, absolute, not encumbered 
with conditions or stipulations as to the future.”’ Protectorates may 
be sometimes necessary but are to be avoided. Guarantees are idle 
things. He demands “the restoration of Belgium, Serbia and Monte- 
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negro, with the compensations due to them.”’ He says, ‘‘ Luxemburg 
is entitled to her freedom,’”’ but asks whether she prefers to remain 
“the most vulnerable of the small states of Europe.” As to Rou- 
mania, France, and Russia he demands a restoration to the status 
quo. He thinks Japan, Australia, and New Zealand will wish no 
German foothold left in the Pacific. As to Alsace and Lorraine he 
thinks the population should be consulted and that France should have 
pecuniary indemnities. Great Britain will have given as much in blood 
and more in treasure than any. Her main reward will be the safety 
of India and her colonies. He suggests that she keep Cyprus and 
that Heligoland be returned to Denmark, to remove a German menace 
to England. He sees great difficulty in retrocession of the German 
colonies, and thinks perhaps the Allies will conclude that Germany 
can not be trusted with any power over subject races (a conclusion 
amply supported by experience). He finds many difficulties and in- 
consistencies in a Polish state. He protests with all his might against 
any forcible dissolution of the German Empire, believing her union 
has been the result of the thought, toil, and self-sacrifice of her finest 
spirits for generations, and that its dissolution would be the reversal 
of the ‘‘respect for nationalities”’ of which the Allies speak, and create 
a lasting sore. As to Turkey, he anticipates independence for the 
Sultans of Egypt and Mecca, and for Albania; that the freedom of 
the Black Sea and her connections with the Mediterranean will be 
assured. He suggests that Russia and Great Britain retain their 
conquests in Turkey, a course already adopted by Russia with ghastly 
consequences; that France reassert her protectorate of the tribes of 
Lebanon; that Constantinople and the neighboring shores be ruled 
by a small protected state; that the remnant of Turkey form a new 
state under control of the four great Allied Powers of Europe, and that 
she be not allowed to continue under German influence or dominion. 
He thinks there should be such exceptions in the amnesties that war 
crimes may be punished by court-martial, even by death, though the 
criminal be general, admiral, minister, or sovereign. There must be 
such occupation of enemy territory as will secure payment of indemnity. 
Sir Walter advocates a general amendment of the laws of war, such 
as prohibiting the use of civilians as a screen against the fire of the 
enemy as well as brutality to women; despoliation of the civil popula- 
tion; the sinking of a merchant ship, belligerent as well as neutral, not 
seeking to escape or to resist, unsummoned, and without making those 
on board safe. A command to commit a war crime, he contends, 
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should be unlawful, and obedience should not be due nor should 
such order be held a justification or defense. If this were estab- 
lished, the lot of a common sailor, or soldier, or subaltern passing 
on the validity of his commander’s orders would prove a hard one. 

For the enforcement of these rules, Sir Walter thinks the treaty 
should provide that each state or party to it contracts with every 
other a party to it to observe the rules and that a breach may be treated 
as an offense against all states parties thereto; that any party to the 
treaty may remonstrate at any breach, and if not heeded, may proceed 
to acts of retortion and even to war. 

The writer of this must earnestly differ with his honored friend, 
Sir Walter, as to the efficiency and wisdom of these provisions. He 
realizes the difficulty and the need that it be met, but he believes the 
method suggested could not be made effective, and if adhered to, 
would merely tend to make belligerency as catching as typhus. He 
urges that the delimitation and confinement of war ought rather to be 
sought. The vastly increased savagery and suffering of a world-wide 
war, with no powerful neutrals whose favor must be sought by some 
semblance of humanity and justice, and whose supplies lessen want, 
are at present forced on the attention of all men. 

Sir Walter finds limitations of armament seductive as proposals, 


impracticable in fact. He commends arbitration, but he considers 


standing tribunals necessary to which any state may apply as of right. 


There is appended a chronological list of treaties from 1582 to 1913, 
and that rare desideratum, a full and extended index covering 40 pages 
in a book of 184 pages. The work as a broad, scholarly but condensed 
revue of the peace treaties of three centuries has undoubted interest and 
value. The sturdy loyalty to the interest of his own country in the 
time of her danger is natural and not unengaging, but it takes off from 
the convincing character of the views expressed and conclusions reached 
at least for all of other nationality. The suggestions for the solution 
of the present difficulties at the close of the war are marked by great 
moderation so far as the demands of England are concerned, and are 
entitled to a respectful perusal. The problems are too intricate and 
the contest too heated and too far from finality to make them clear and 
controlling. Victory must be won first. Crystallization is far more per- 
fect and orderly in a fluid not seriously agitated. We must still conclude 

Our business in the field of fight 
Is not to question, but to prove our might. 
CHARLES NoBLE GREGORY. 
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Die Gestaltung des Vélkerrechts nach dem Weltkrieg. By Otfried Nip- 
pold. Ziirich: Art. Institut Orell Fiissli. 1917. pp. 285. 


The author of this work is widely and favorably known as a dis- 
tinguished Swiss publicist on international law. His first important 
book entitled Der vélkerrechtliche Vertrag was published in 1894. In 
1907 there appeared Die Fortbildung des Verfahrens in vélkerrechtlichen 
Streitigkeiten. This was followed in 1911 by a scholarly study on 
Die zweite Friedenskonferenz. Nippold was also one of the first 
writers to collect evidgnce demonstrating the chauvinistic tendencies 
of modern Germany. This he did in a small book entitled Der deutsche 
Chauvinismus first published in 1913 and republished in 1917. 

Die Gestaltung des Vélkerrechts nach dem Weltkrieg is certainly 
deserving of the most careful consideration. It was originally intended 
to form the closing chapter of a larger work on international law during 
the present war. But, owing to the great interest in the subject at 
this time, the author wisely decided to publish this part as a separate 
volume. 

It deals particularly with the international law problems of the 
future which have arisen as a consequence of the present gigantic 
struggle. The most important of these problems, as Nippold sees 
them, are related to the fundamental principles which should govern 
the future development of international law. 

In the first place, Nippold makes a distinction between international 
law proper and the law of war (Kriegsrecht) which must be regarded as 
very questionable. The latter is governed by the law of military 
necessity and must therefore be regarded as a negation of law which 
is not subject to regulation by juridical rules. “Render unto war 
that which belongs to war, and unto international law that which 
belongs to international law.” 

That such a liberal and enlightened mind as Nippold’s should take 
this position furnishes a sad illustration of the harm to the human 
spirit done by Germany through her methods of conducting this war. 
To take this position means, of course, a surrender to the German 
point of view; and its acceptance would involve the triumph of the 
ideas voiced by Clausewitz and his school. It would imply a complete 
break with the historical development of international law in the past, 
and an abandonment of many centuries of effort to set bounds to the 
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application of force on the part of those in control of a powerful mili- 
tary machine. That the main military machine in existence in the 
dim and distant future may be the product of a world or international 
organization and be directed by those in control of a so-called League 
of Nations only increases the menace of such potential power. 

However, with our author’s belief that the conception of a purely 
military war is impossible and that, in the future perhaps even more 
than in the past, belligerents must needs resort to commercial as well 
as military means and methods of warfare, we have no quarrel. Nor 
do we disagree with the view that the first condition for future improve- 
ment is to get rid of the ‘“‘military mentality’’*as well as the military 
system which possesses modern Germany. 

In his discussion of the new postulates for the future improvement 
of international law proper (or what we have been wont to call the 
law of peace), Nippold emphasizes as of first importance the develop- 
ment of procedure for the settlement of international disputes. This 
we believe to be sound doctrine, though we should not forget that there 
is something which is of even greater importance, namely, the pre- 
vention of international controversies by the establishment of justice 
in international dealings and the discovery and removal of the many 
deep and often complex causes of modern war, whether these be racial, 
psychological, economic, or political in their nature. Such problems 
lie, however, beyond the province of international law proper or of 
the international jurist as such, and must be left mainly in the hands 
of statesmen, politicians, journalists, and diplomatists. 

It is interesting to note that Nippold has substantially changed his 
former views with regard to the future improvement in procedure 
for the settlement of international disputes. Whereas he, in common 
with most authorities on the subject, had apparently believed in the 
rule of unanimity or quasi-unanimity in international conferences, 
he now seems to favor the principle of majority rule in international 
as in ordinary political relations. 

Our author has also become an advocate of the idea of a League of 
Nations and is now convinced of the necessity of real sanctions or 
guarantees to secure the actual observance of international regulations. 
He sees the inadequacy of mere paper pledges or so-called moral guaran- 
tees. However, he would not restrict the enforcement of these sanctions 
or guarantees to mere military methods. He justly characterizes that 
mentality which sees nothing but military means or methods as nothing 
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less than pathological. Among the nonmilitary methods which he 
especially recommends are those of reprisals (in the forms of embargo 
and pacific blockade) and the economic boycott. 

More than one-third (or about one hundred pages) of this important 
volume consists of an appendix which includes various projects for 
world organization or the future basis of international law, such as 
the Declaration of the Rights and Duties of Nations adopted by the 
American Institute of International Law, the American Project for 
a League of Peace, the French Project of a League of the Rights of Man, 


etc., etc. 
Amos HERSHEY. 


Early Diplomatic Relations between the United States and Japan: 1853- 
1865. By Payson Jackson Treat, Ph.D. Baltimore: The Johns 
Hopkins Press. 1917. pp. viii, 459. 


This volume contains the Albert Shaw Lectures on Diplomatic 
History at Johns Hopkins University for the year 1917. Dr. Treat 
has selected one of the most interesting periods in the history of Ameri- 
can relations with Japan and has treated it in a very painstaking and 
withal attractive manner, with the result that we are given in a little 
more than four hundred pages an accurate account of the work of 
Commodore Perry and Townsend Harris in opening the Empire of 
Japan to western intercourse, and a clear insight into the political 
condition of Japan during the eventful years reviewed. The author 
shows a sympathetic understanding of the difficult position in which 
the Shogunate was placed, harassed as that government was by the 
intrigues of jealous daimios at home and pressed by the unyielding 
demands of American and European Powers. 

It is just fifty years since the Shogunate was abolished and the 
Mikado restored to actual control of the empire. It was in November, 
1867, that the Shogun announced his resignation, and in January, 
1868, that his enemies succeeded in having the office of Shogun abol- 
ished and a provisional government inaugurated. This movement 
led to civil war, but the struggle was brief and within a few months the 
direct rule of the Emperor was reéstablished. 

It would be a serious mistake, however, to assume, as some hasty 
writers appear to have done, that the Shogun was disloyal to the Em- 
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peror or that he usurped the authority of the Emperor in negotiating 
the treaties with Perry and Harris. 

The Shogunate had existed since 1192 a.p. and had been for nearly 
seven hundred years in full control of the administration of the govern- 
ment. As Dr. Treat says: ‘‘The authority of the Mikado was nominal, 
though present. He invested the Shogun with his office, but the Sho- 
gun was not called upon to secure approval for his actions’ (p. 5). 
The Shogun, therefore, was fully empowered to negotiate the treaties 
and was under no obligation to obtain the imperial approval before 
signing them. It is proof of its decline and weakness that the nego- 
tiation of the treaty with Perry was referred to the Mikado. 

Dr. Treat points out that it was the Shogun, Iemitsu, who, without 
imperial approval, took ‘‘the momentous decision to close the country ”’ 
(p. 5) to foreign intercourse. It was, therefore, quite within the power 
of his successor to rescind that action and bring the empire once more 
into relations with the western world. Gubbins appears to be entirely 
correct in believing that the first weakening of the Tokugawa authority 
was seen in the Shogun’s referring Perry’s request to Kyoto instead of 
taking the decision himself. Had he taken the latter course, Gubbins 
says, ‘‘the nation, it is generally held, would have accepted the decision 
without a murmur, the Shogun’s authority being ample to meet the 
case.”’! “This decision,” he adds, ‘‘must have been in favour of the 
opening of the country for the simple reason that Japan was not pre- 
pared for war.’ 

This relegation of the real Emperor to seclusion and the exercise 
of his authority by a minister, the Shogun, or, as Perry knew him, 
the Tycoon, was simply an extreme development of the Chinese prac- 
tice, or perhaps one should say an oriental practice, which was and is 
seen all over Asia. It is not merely the Emperor or chief ruler who is 
thus left to the enjoyment of an empty honor, devoid of all real power, 
but even subordinate officers are often in like manner but figureheads 
in their respective offices, the authority being exercised by secretaries 
and clerks. Even in western countries, however, we are not wholly 
unaccustomed to the figurehead monarch who reigns but does not rule. 

Dr. Treat perhaps stresses too much the signing of the treaty of 
1858 before the sanction of the Emperor had been obtained. Dr. 


! The Progress of Japan, by J. H. Gubbins,C.M.G. Oxford, Clarendon Press, 
1911, p. 90. 
2 Ibid., p. 91. 
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Treat says truly that in doing so the Regent, Lord Ii, did so “out of no 
disrespect for the Throne.” The fact is that in signing the treaty be- 
fore obtaining the sanction of the Mikado, the Shogunate was merely 
following an age-old custom. As a mere formality the Shogun was 
accustomed to report such actions to Kyoto, but was not accustomed 
to seek approval before action. Had it not been for the precedent 
established in a moment of weakness in 1853 by the reference to Kyoto 
of the requests of Perry, no attempt would have been made to compel 
the Shogun to obtain the sanction of the Throne before signature 
of the treaty of 1858 and approval after signature would have come 
without discussion. 

As it was, the enemies of the Shogun, even before Perry’s arrival, 
had been scheming for his overthrow and were alert to take advantage 
of any incident that would enable them to weaken his authority. The 
chapter in which this subject is discussed, Chapter IV, is devoted to 
a consideration of “‘the effect upon the foreign policy of the Shogunate 
of the political situation within the empire.’”’ This, of course, is the 
natural statement of the question as seen by the American or European, 
but to the Japanese it would appear rather as the effect of the foreign 
policy of the Shogunate upon the political situation within the empire. 
Viewed from this angle, it is seen at once that the contending parties 
were much less interested in the treatment of the foreigner than in 
defeating one another. The court at Kyoto was not anti-foreign 
and many of the daimios arrayed on the side of the court, although 
nominally opposing the Shogunate’s foreign policy, did so merely 
because they desired to embarrass him and were really not opposed 
to the opening of the country to foreign intercourse. This was true 
of the Prince of Choshiu, whose forts in Shimenoseki Straits fired upon 
the U.S.S. Wyoming and other foreign vessels in the summer of 1863. 
He protested afterwards to the British Admiral that he was but 
carrying out imperial orders; that originally he had had no objection 
himself to foreign intercourse. Later he expressed a desire for more 
intimate relations (pp. 343 and 359). The Satsuma Clan, too, was 
decidedly in favor of opening the country, yet it united with Choshiu to 
overthrow the Shogun. On the other hand, the most bitter opposition 
to foreign intercourse came from the family of the Shogun himself, 
i.e. from the Prince of Mito, a member of the Tokugawa Clan. Do- 
mestic polities, in other words, entirely overshadowed questions of 
foreign relations. These facts make it easy to understand how it was 
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that after the Shogunate had been defeated, the victors became at 
once the advocates of foreign intercourse. 

The act of the Shogunate in signing the treaty of 1858 before ob- 
taining the sanction of the Throne had importance only because of its 
bearing upon the domestic situation. Both sides were intriguing for 
possession of the Mikado, and when a little later the Shogun triumphed 
for a brief time over his enemies by obtaining the favor of the Emperor, 
he nominally accepted the anti-foreign decrees, but in reality he ignored 
them and seized the opportunity to punish with imprisonment and 
decapitation many of the leaders of the opposition, that is to say, 
the very men who were nominally anti-foreign but in reality anti- 
Shogun. 

Dr. Treat notes the injustice to Japan done by the early commercial 
treaties in depriving Japan of tariff autonomy, and particularly in 
requiring the free export of gold and silver coins. Japan had adopted 
a mistaken ratio between the two metals which enabled the unscru- 
pulous foreigner to buy with foreign silver coins enormous quantities 
of gold at much less than their real value. The results were so serious 
that in 1859 the government ordered the sale of gold coins to foreigners 
to cease. Although each person had been limited to five thousand 
dollars worth in any one day, demands were made for enormous quan- 
tities. One person asked for four million dollars worth, another for 
two hundred fifty millions at one time. 

Japan’s bitter experience under these treaties, which deprived her 
until 1894 of control of her own tariff, ought to lead that government 
to sympathize with the present efforts of China to obtain a revision of 
the treaty tariff in force in that country which, while nominally 5 per 
cent ad valorem, in fact averages perhaps not more than 33 per cent. 

It is difficult to realize that in less than half a century feudal Japan 
was transformed into a great modern Power, a constitutional monarchy, 
a military and naval Power of the first rank, an industrial state whose 
forges and factories rival those of the west, and a commercial Power 
whose merchant fleets are found in all the seven seas. 

The visit of Perry was only one of the causes contributing to this 
change. It did not cause the overthrow of the Shogunate, but it has- — 
tened it, and the fall of the Shogunate led logically to the abolition of 
feudalism. 

Dr. Treat does not deal specifically with this topic, for his narrative 
stops with the imperial sanction in 1865 of the commercial treaties 
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of 1858, and feudalism was not abolished until 1871. The latter date, 
however, more properly marks the transition from the feudal to the 
modern period. 

Dr. Treat deserves our thanks for a valuable contribution to the 
history of the period during which this transformation occurred. The 
volume is well indexed and an appendix contains a very complete 
bibliography. The typography and the binding are a credit to the 
publishers. 

E. T. 


Los Estados Unidos de América y las Repiblicas hispanoamericanas 
de 1810 a 1830. By Francisco José Urrutia. [Biblioteca de 
Historia Nacional, volumen XX.] Bogotdé: Imprenta Nacional. 
1917. pp. xii, 423. 


Dr. Urrutia is a member of the National Academy of History and 
of the American Institute of International Law, and author of several 
other books of value to students of international law and diplomatic 
history. Between the title of the volume as given above and the name 
of the series at the top of the title page are the words Pdginas de His- 
toria Diplomdtica. So far as the period between 1810 and 1822 is con- 
cerned, the title given above, the most nearly descriptive of the three, is 
fairly accurate. But after 1822 the volume is devoted almost wholly to 
Great Colombia. There is comparatively little other than Colombian 
material later than 1817. The editor states that through the special 
favor of Secretary Lansing he had been permitted to use the manu- 
scripts in the Department of State in Washington. In addition to the 
documents copied there, he says he has taken others from the diplo- 
matic archives of Colombia, and to complete the documentation of the 
first part he adds that he has copied a few from the printed collections 
of Cadena and O’Leary. For his illuminating historical introductions 
he has drawn from several secondary authorities, some in English and 
some in Spanish, quoting frequently and extensively, and citing his 
authorities. 

The first sheaf of documents, seven in number, illustrates the Vene- 
zuelan mission to the United States in 1811 and 1812 intrusted to Juan 
Vicente Bolivar, Orea, and Revenga. The second, of three documents, 
deals with contemporaneous New Granadan missions. The next 
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group, of nine documents, comprises various communications from 
several Spanish American Governments to that of the United States 
between 1811 and 1819. Then follow two documents concerning 
Aguirre’s mission in 1817 representing both Argentina and Chile; 
and then come two announcing a projected Venezuelan mission in the 
same year. The following eleven documents elucidate the plans of the 
Venezuelan, Clemente, and his associate, Pasos, for taking forcible 
possession of the Floridas in the name of the new governments in 1817 
and 1818, and shows how they were frustrated by the acts of the 
United States Government. The next, by far the largest bundle of 
documents, twenty-two in number, deals with the mission conferred 
on Manuel Torres (who had long been a resident of the United States) 
as the representative of Great Colombia from 1819 to 1822, culminating 
in his official reception at Washington, which was the first formal 
recognition by that government of any Latin American nation. 

The foregoing, with their historical introductions, constitute Part 
One of the volume and occupy about one half of it. Part Two, covering 
only about forty pages, reviews the steps leading to the act of formal 
recognition by the United States, including the often printed recognition 
message of March 8, 1322, the report of the House of Representatives 
Foreign Relations Committee on it, the protest of the Spanish Minister 
against it, and the reply of Secretary Adams. 

Part Three, covering the rest of the volume, bears the subtitle, 
“The First Diplomatic Missions of the United States to the Latin 
American Republics.”’ But after a brief résumé quoted from W. 8. 
Robertson’s First Legations of the United States in Latin America 
and properly accredited to it, this part is devoted entirely to Great 
Colombia. There are three full documents, and brief résumés of various 
others, arising out of the mission of Charles 8S. Todd in 1820. Then 
follow six documents, and résumés of several other communications, 
belonging to the mission of Richard C. Anderson, who was at Bogota 
from 1824 to 1826 and negotiated the first treaty between the United 
States and Colombia, which served as a model for many others with 
other Powers. Next come four documents written during the year 
1827 when B. J. Watts was chargé. Eleven documents bear on the 
very interesting mission of (the later President) William Henry Harri- 
son in 1829, whose hostility to the morarchical tendencies of Bolivar 
gave rise to much criticism of him and to a belief that he was endeavor- 
ing to further the interests of his country at the expense of Colombia, 
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as Poinsett was charged with trying to do at the same time in Mexico, 
and led to his early recall. The last group, of twelve documents, 
running from late in 1829 to the beginning of 1831, belong to the mis- 
sion of Patrick Moore. 

Covering the entire history of the relations between the United 
States and Great Colombia, and being in a field where comparatively 
little has been published and where much remains to be published, this 
collection is not only very interesting but very valuable as well, even 
though it does fall far short of being all that its title leads one to expect. 
If the work could have been made large enough to include the full 
text of all documents mentioned, it would have been much more valu- 
able. But that would probably have required more than a single 
volume. It would take many volumes to include all of the documents 
legitimately comprehended by its title. Of the documents merely 
outlined, some are contained in American State Papers, Foreign Re- 
lations; but most of them are not. Of those printed in full some 
appear in English in the same publication. In some cases citation is 
made to the published documents. In other cases no citation appears. 
Several of the documents are also contained in other books, chiefly in 
Spanish, mentioned in the footnotes. 

Unfortunately many errors due to insufficient care in transcribing 
or proofreading, or both, mar an otherwise creditable and useful book. 
For example, on page 301 is mentioned a note of December 20, 1822, 
for which citation is made to American State Papers, Foreign Relations, 
IV, 851. The year should be 1825, and the volume, V. Many other 
errors in dates and references occur. On page 76, and in some other 
places, David C. de Forest appears as David C. Foster; on page 306 
John Quincy Adams is disguised as John A. Adams; and on page 281 
Iturbide parades under the alias, Ilubirde. 

Wm. R. MANnIne. 


Treaty Ports in China (A Study in Diplomacy). By En-Sai Tai, Ph.D. 
New York: Columbia University Press. 1918. pp. x, 202. 


Under the direction and guidance of Professor John Bassett Moore, 
Chinese students at Columbia University have produced in recent 
years a number of highly valuable monographs on subjects relating to 
diplomatic and legal questions wherein China is the principal state 
concerned. The latest of this group is Treaty Ports in China. 
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Doctor Tai in his preface distinguishes “treaty ports’ from the 
three other types of commercial ports in China. He then proceeds 
with an account of the position of aliens in China in pre-treaty-port 
times, which introduces the body of the thesis, an historical account 
of the opening of the treaty ports and their development. 

The book contains a certain amount of material which is irrelevant 
or a repetition of accounts which have appeared elsewhere in con- 
nection with other subjects. If there was reason to include an account 
of the Whampoo Conservancy, there should also be an account of the 
Peiho Conservancy; and in connection with both there might be men- 
tion of the import duty surtax imposed at the ports benefited by these 
conservancy undertakings as a contribution to their maintenance. 
The statement in the preface that ‘the boundaries and the foreign 
jurisdiction in these (treaty) ports are also defined by the diplomatic 
documents” needs qualification, as is shown by instances which the 
author cites of controversies as to the limits of a “port.” Attempt 
was made in the Treaty of Chefoo of 1876, Article III, subsection ii, 
to provide for delimiting the boundaries of treaty ports, but, although 
arbitrary decisions have been rendered from time to time, this problem 
has never to this day been fully and conclusively dealt with either 
by diplomatic negotiations or by the determination of the Chinese 
Government. 

The author has made exceedingly good use of American, British, 
and French documentary sources; but there is no reference at any 
point to a strictly Chinese source. Studies of this type should in 
every case be given an index, especially when no page numbers appear 
with the table of contents. 

The particular value of Doctor Tai’s monograph to students of 
international law, to diplomatists, and to residents in China may be 
found in the concise treatment of the rights of foreigners in treaty 
ports, the description of the municipal administrations and of foreign 
jurisdiction, and the accounts of various incidents and developments 
in very recent years, such as the attempt to extend the Shanghai Settle- 
ments and the French Concession at Tientsin. Especially gratifying 


to the American student is the proportion of attention given to American- 


Chinese relations. 

Following a well-wrought narrative chapter on Foreign Jurisdiction 
in the Treaty Ports, Doctor Tai makes the substance of his concluding 
chapter a plea for the relinquishing of extraterritorial jurisdiction. Is 
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it optimism, is it diplomacy, or is it prophetic foresight that prompts 
him to the assertion, ‘With Japan as a successful model, China’s 
chance of success in inducing the Powers to relinquish their foreign 
jurisdiction is exceedingly great’”’? (p. 198). 

Srantey K. HornBeEcx. 
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